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Trinity Term, 



In the Forty-ninth Year of the Reign of Gborgb III. 



Gladwyn v. Brown. junef. 

UPON the motion oiClaj/ton^ Scrjt., the Court permitted Where the 
a fine to be amended by inserting the parish of VFest^ eUined madeK 
fe/g-A, upon an affidavit that several closes, of one, three, and aw^tfal^ce 



ccr- 



four acres, parcel of the estate, lay in that parish, and that it !j||ro2r**Jtoate 
appeared by the deed, to lead the uses, which bore date in 1779, inadiffereBt 
that the whole was intended to pass; although on account of rntof the^-^ 
the length of time which had elapsed since the d^te of the deed, tendedtaTpitii 
no one could swear, nor did the affidavits state, that these par- cJ^!!^;^. 
eels were intended to pass. ^¥L^ "'^ 

' of the iiaru^h to 

beimerted in 
the fine, upon leeiog that they were comprehended in the deed to lead the 

VojL. II. B 



CASES IN TRINITY TERM 



Jm€5. Lewts v. Cosgravb. 



In an action on f ■ iHIS was an action brous:ht upon a banker's check for 
the*pifc<rof -■- 15/., payable to bearer, drawn by the defendant, of 

'^tll?^^*^*' which the plaintiff was the holder. The defence was, that the 
tbe breach of check was given for the price of a horse bought by the de- 
an amwer to the fendant of one Dennis for 13 guineas, under a warranty of 
nand, if'tbe^ Soundness, and the difference of !/• 7s, had been given to 
^^JJ'JjIJ*^ Dennis in money : the horse was in fact the plaintiff^s horse, 
"the^iMds, and Dennis was employed to sell him merely as agent for the 
pbUnttSfdi/aot plaintiff; the horse was discovered to be clearly unsound, and 
accept them, ^j^^ defendant having found out who was the real seller, 

tendered the horse with the sum of !/• 75. to the plaintiff, who 
again sent it back to the defendant; upon which the de- 
fendant again sent it and put it into the plaintiff's stable, in his 
absence, without his knowledge. Heathy J., who tried the 
cause at the last Essex spring assizes, was of opinion that as 
the plaintiff had refused to receive back the horse, the con- 
tract for the sale was not rescinded, and that the defendant 
was therefore bound to pay the bill, and had his remedy by an 
action for the deceit ; and the jury under this direction found 
a verdict for the plaintiff. 

Besty Serjt, in the last term obtained a rule nisi to set aside 
this verdict, and have a new trial, upon the ground that, 
although in an action for money had and received, it would 
have been necessary to shew that the contract was completely 
rescinded, yet that this being an action upon a bill of exchange, 
upon the failure of the consideration, which was a sound horse, 
the bill was gone. 

Shepherd^ Serjt., in shewing cause, contended that the 
circumstance of the horse not proving sound, was no answer 
[ 3 ] to tbe plaintiff's case. If a horse or any other goods are 
fM>Id'On a warranty, according to the case of Weston v. Downcs, 
Doug. S3, and other edses, the buyer cannot recover back the 
Rioiiey paid, unless the seller consents to receive back the 
thing sold. If the law were otherwise, the consequence 
would be, that the buyer would acquire a right, to keep the 
horse without paying any thing for it. The contract consists 

of 
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of several ingredients, tbe sale, the delivery, and the warranty: 
if tbe horse be not delivered, the seller cannot recover the 
price; but if he has delivered it, he has a right to claim 
payment for the horse, and if the other be defraudQd, he must 
bring his action. If the unsoundness of the horse be a 
sufficient ground to resist the payment, it would also be a 
sufficient ground to recover back the price after it was paid, 
aod then the purchaser would have both the horse and the 
price. The buyer, therefore, cannot defend himself here, 
unless he can rescind the contract without tbe assent of 
the seller ; and in Weston v. Dowttes it was expressly decided 
Hat he cannot do that. The seller must therefore recover? 
and he must recover the whole price, not the actual value of 
the horse ; for where the price of goods has been stipulated, 
the seller cannot recover a different price on a quantum valebant. 
To decide otherwise would introduce this anomaly, that where^ 
money has not been paid, the buyer is not bound to pay the 
price; but that where be has paid it, he cannot recoup it 
back again. 

Besty contri, admitted the authority of Weston v. Downesj 
but contended that it was not applicable. There the money 
had been paid. Suppose that in the present case no note had 
been given : where a plaintiff brings his action for goods sold, 
upon proof that the goods are not answerable in quality to the 
description by which they are sold, and that an offer has been 
made to return them, it is the daily practice of the courts 
to nonsuit the plaintiff; and it is equally usual to do so in 
actions brought upon tbe bills and other securities given for 
goods delivered under the like circumstances. The plaintiff 
roust not be permitted to say, that although the horse is worth 
nothing, yet as he has a security for the price, he can insist on 
the payment of it. In the case of Jeffries v. Austen^ 2 Str. 
674. it wos held a good defence to an action on a promissory 
note, that it was given as a reward in case the payee should 
procure the defendant to be restored to an office, which he did 
not effect. It might have been urged in favour of the plaintiff, 
with equal reason in that case as in this, that he was entitled 
to recover on his note, and that the defendant might bring his 
cross action for the non- performance of the plaintiff's engage- 
ment. But it is in all cases a sufficient defence to shew that 
a bill was given without consideration : nor was it necessary 
for tbe defendant to shew that the plaintiff took back the 

B S horse ; 
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horse ; H is enough that he offered to veturn it : the defendant 
has it not, and has received np benefit from it) the plaintiff, 
therefore, cannot recover : and if he could, the only e0ect of 
his success would be to entitle the defendant to recover back 
the same sum, together with all the costs of this action. 

Cur. Adv. vuU. 

Heath, J. Afterwards observed that, on reviewing the 
evidence, there was clear proof that the plaintiff knew of 
the unsoundness of the horse, to which he had not at first 
adverted ; whereupon 

The Court held, that as it was clearly a fraud, and as a man 
cannot recover the price of goods sold under a fraud, the rule 
for a new trial must be made absolute. 
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Fraser V* Hopkins and Another. 



'^^^EnlL** rrjHIS was an action brought against the defendants 
iKMiksofthe , JL as the registered owners of the Prince qf Wales, a 
veswitoapar- Harwich packet, to recover the value of some provisions 
£*i!ot wiT**** fiirnished by the plaintiff for the use of that vessel. Upon the 
j^imifueu en- (rial, at the Guildhall sittings after last Easter term, before 
•cnN^cir, tji Mansfield, C. J., in order to prove that the defendants were 
perl^ittowncr, liaUe, as the owners of the vessel ; the plaintiffs called the 
be^^wcTto'b? registrar of the port of ioifdbif, who produced an entry in his 
made by the register book of a certificate transmitted from the proper 
»n DHioed officer at the outport of HarvDkh, by which it appeared that 
the whole property in the vessel was transferred to the 
defendants on the 10th of October 1807 : together with the 
letter signed by the comptroller and collector of the customs 
at Harwich^ that accompanied the transmissioQ of the cer- 
tificate. This evidence being rejected as inadmissible, the 
plaintiff produced the book kept by the officer at Harwich, 
in which the original entry of the tranter was inserted : 
ihe Chief Justice rejected this evidence also; and the 
plaintiff having no other proof that the defendants were 
liable, was nonsuited. 
Be$t^ and Vftughmij Serjts. now moved to set aside the 

nonsuit. 
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BOdsuity and have a new trial. They contended that the book 1809. 
kept in the port of London was eTidence, and indeed the only ^ 
proper evidisnce to prove the ownership. The stat. 26 Geo. "^^^r 
3. c. 60. s. 16. directs, that upon every alteration in the Hoprins 
property of a vessel, made in the same port to which she aadAoether* 
belongs, the persons authorised to make registry, shall cause 
an entry of the indorsement made on the certificate of registry, 
to be also indorsed on the oath or affidavit on which the 
original certificate of registry was obtained, and also shall [ ^ ] 
make a memorandum of the same iti the book of registers, by 
that act directed to be kept, and forthwith give notice thereof 
to the cMnmisbioners of the customs. And wherever i(n act 
of parliiElTtient directs any transaction to lie registered, the 
entry of that transaction made by the proper officer is evidence : 
and though this might not be conelusiver evidence that the 
defendants were owners, it' was at least primd facie evidence, 
and most be rebutted. 

Mansfield, C. J. To suppose the effect of the act to 
be such as is contended, would be to impute madness to the "^ 

legislature : it supposes, that without proof of any bill of sale 
to the defendants, or any act done by them, or any connection 
shewn between them and the officer, a letter written by 
a custom-house officer, and an entry made in London in 
consequence of that letter, will make the defendants liable 
to all the world as owners of the vessel. The entry is 
evidence of the registration; it is not evidence of the 
transaction of sale. I never yet knew an instance where 
the act of any one man could charge another unconnected 
with him; nor was it ev^ yet supposed that a register was 
of itself evidet^ce. In all cases of enrolments, the deed itself, 
and not the enrolment, is evidence. The clause of the act 
cited has not the least to do with the question. The 
register of Harwich does not prove the transfer. The 
register is not kept for the sake of the persons makings 
or the persons accepting the transfer, but for purposes of 
public policy. 

Heath, J. In order to make this evidence^ it is necessary 
to connect the defendants with the eirtry ; for any by-stander 
may put down a name in the register. In the case of marriage, 
the rq^ter of marriage alone, without more, does not prove a 
man named in it to be the husband of a particular woman. 

LawrIbuce^ J. Unless you shew all things to be done by. C ^ ] 

the 
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J809r the authority of the person who is to be charged, the register 
„ cannot be made evidence, even primd facie. 

9, Rule refused. 

Hopkins 

and Aoother. 



jTMaSb Sir John Thomas Duckworth, Baronet, 

V. Tucker. 



ifwrnd'fi inpiHIS was an action of indebilaius assumpsit for monejr 
t^^ JL had and received, &c. to which the defendant having 



If the fleet of 
an all^ 
BritUi 
terve to{i;eiher 

voder a BrUUk pleaded the general issue, the cause came on to be tried before 
chid^^ho de° Mansfieldj C. J. and a special jury, at the Guildhall sittings 
droSof aV2ii?', after last Easter t^rm : and a verdict was found for the 
theMxulr'*'^ plaintiff, subject to the opinion of the Court upon the 
power is Dot en- jfoUowing case : 

oiHcer^\bare By the treaties between Great Britain and Portugal, 
iri^'lSips de- subsirtting and in force at and during the several periods 
ther^dimrtiorr hereinafter mentioned, it was stipulated and agreed, that in 
to which he lent the event of a British and Portuguese naval force acting 
operation in ef* together as auxiliaries, the officers of either contracting power 
captoil.^^^ commanding the smaller number of ships, should be sub- 
Becaaseheis ordinate to the one commanding: the larger number, without 

not in the pajr . . ^ , ^ ^ - 

of jBrifaiR, and consideration of their respective ranks. On the 14th of Mai/ 
andprodama- I'798, the Marquis de Niza, a *rear-admiral in the service of 
Sie^??z<ioniy ^^^ Queen of Portugal, having under his command a squadron 
Jo^iw^bo of four Portuguese ships of the line, and two frigates, joined, 
king's pay; with his squadron, the British fleet then cruizing off Cadiz, 
he Vt not, Consisting of a much greater number of ships, under the 
nK^tangofthe ^c^vnmand of admiral Earl St. Vincent, and in obedience to the 
^"fl^I?"^*^"' orders of the Portuguese government, put himself and his 
aasisUng in the squadron under the command of the British admiral, who 
If "an* ally issued an order, requiring the Marquis, pursuant to the 
o^"«^r pleasure of her roost faithful majesty, to put himself under 
jeffecting a cap- Earl St. VincenTs command, and to obey all such signals and 

ture, he cannot . ' , i»jr • t i i i» • • 

recover any instructions as the Marquis should from time to time receive 

proportion of 

the prizes in 

the common law courts of titis country t he mast sue in the prize courts. 

If the prize court condemns ^ captured veswl as prize to his majesty, the sentence, while onap- 
ptealed from, is conclusive on tl^e common taw courts, and on all the world, that no ally or other 
p^non is entiUed to a share in it. 

The eoiamon law courts cannot entertain juriidiction of the question, whether prize or no prize, 
or by whom taken* 

*[ 8 ] from 
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from his lordship for the service of iheir mqfesties the King of 
Great BrikAt and Queen of Portugal. At that time, and 
thenceforth until, and long after the times of the several 
captores hereinafter mentioned, Great Britain Rnd Portugal 
were both at war with France ; and Great Britain was at war 
with Spain also ; but Portugal and Spain were at peace with 
each other. By agreement between the Por^tfgtrese government 
and the government of Great Britain^ to which both Earl 
St. Vincent and the Marquis de Niza were privy, the Por^ 
tuguese ships were not to act against Spatn, or to be employed 
in any manner likely to give oiTence to that power, with the 
exception, that if the French and Spanish squadrons in the 
Mediterranean should be found united, or having formed 
a junction should attempt to pass the Straits of Gibraltar^ 
in such case those considerations of prudence and moderation 
which governed the conduct of the court of Portugal towards 
the Spaniards^ should no longer restrain Earl St. Vincent 
from employing the Portuguese ships, in aid of the British 
fleet under his command, against the combined French and 
Spanijth fleet. And the reason assigned by the Portuguese^ 
government for this exception was, that Portugal would iit 
such case be exposed to danger, and that it would i>e rea- 
sonable to regard the Spanish ships as ibrming a part of the 
French fleet, against which the court of Portugal was embar- 
rassed by no restricttoos. Admiral Earl St. Vincent^ at the 
time he was so joined by the Portuguese squadron, and until 
sod OD the 2d day oiJ'ult/ 1798, and for a long time after, was 
commander in chief of all the British naval forces within the 
Mediterranean^ and between that sea and Cctpe Finisterre in the 
Atlantic €)eean. And rear-admiral Sir H. Nelson on the Sd day 
of July 1798, aikl from that time until the Earl St. Vincent quitted 
that station, commanded a detached British fleet in the Mediterra-^ 
neauj under theorders of the Earl as commander in chiefon that sta* 
tion. Onthe9ddayoft7i//y,EarlS/. Fmce;?/ detached the Marquis 
de Niza with the Portuguese squadron and the British ship the 
Lyon of 64 guns, commanded by Captain Dixon^ with ordera 
to proceed into the Mediterranean^ and join, and put himselfi 
under the command of Sir H. Nelson, to whom Earl St. Vincent 
had previously, on the 10th day of June 179&, addressed and 
dispatched an order, requiring him to take under his oommand 
the squadron under the orders of the Marquis, taking care not 
to employ him or them in any service likely to give umbrage 

to 



1809. 

Duck- 
worth 

V. 

TrcKEiu 



[»7 



CiSBS IV TRINITY TERM 

1809. to tiie C(Mxrt of Spain. In pursiwioe of theae orders the 
- Marquis de J^iza with the Portuguese squadron and the said 

D(jcK« British ship under bis command, afterwards joined rear- 
^ admiral Sir J?. NeUan^ and put himself and was taken under 

TffCiLxa. his immediate command, and continued to serve under his 
command in the MediUrranean until the month o( March 1800, 
prior to which period, (to wit) on theSOth day of August 1799, 
Earl St. Vincent q^uitted that station, that Sir H^ Nelson^ then 
Ix>rd Nelsm^ succeeded to the chief command of the uoited 
British and Portugu^e naval forces within the Mediterranean. 
During the whole term of the service of the Marquis de Niza 
[ 10 ] and his ships, they were employed by Lord Nelson in the 
blockade pf Maita^ at Naples^ and Sicily ^ and upon such other 
services within the Mediterranean^^ sometimes with, and some* 
times without British ships in, company, as he deemed most 
expedient for the joint interest of Great Britain and Portugal j 
no alteration having been ipade in the said original orders, 
or in the said agreement between the two governments under 
which the junction with Earl St. Vincent^ and with Lord 
Nelson respectively took place. During the time the Marquis 
de Niza and the Portuguese squadron so served, essential 
assistance was rendered by them to the operations of the 
British fleet; and but for their co-operation, part of the 
British squadron stationed off Cadiz must have been detached 
by the commander in chief upon the service undertaken by the 
Portuguese squadron. On the 19th of June 1799, Captain 
Marhlumiy of the British ship Centaur^ belonging to the 
Mediterranean fleet, and within that sea, being in company 
with some other British ships of war, captured &ve ships 
of war belonging to the French government ; and on the 17th 
of October in the same year. Captain Digby^ of the British 
frigate Alcmene^ also belonging to the said fleet^ in company 
with some other British ships, captured in the Mediterranean 
two ships of war belonging to the king of Spain; which French 
and Spanish ships have all been since finally condemned in the 
British Vice-admiralty Court at Gibraltar^ as good and lawful 
prize to our sovereign lord the king^ seized by his majesty s 
ships the Centaur and the Alcmene. The Marquis de Niza^ 
though serving on the same station with the captains of the 
capturing ships, was not personally present at either of these 
captures : nor were the Portuguese ships, or any of them, 
^stiog in either of the captures. By a decree of the 17th of 

September 
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Sepimnber 1796, promulgated by the Portuguese government, 
and enibroed down to, and at tbe times of the said several 
captures, his Britannic majesty's ships were prohibited from 
bringing * Spanish prizes into the ports of Portugal^ except in 
cases of urgent necessity ; and even in such cases were 
fi>rbidden to sell such' prizes, or unlade their cargoes, or to 
remain a longer time in such ports than 'mig|it be necessary to 
avoid apprehended danger, or to obtain such innocent succours 
as might be necessary for them. By his majesty's proclama- 
tiona for the distribution of prizes taken from France and 
Spain respectively, pursuant to the statutes 33 G. 3. c. 66. 
and 37 G. 3. c. 109. issued prior to and in force at the times 
of the said captures, it is ordered and directed as follows : 
^ Our will and pleasure is, that the net produce of all prizes 
taken as aforesaid, the right whereof is inherent in us 
aod our crown, be given to the takers," (except as in 
the said proclamations is excepted). ^'And we do hereby 
further order and direct, that the net produce of all prizes 
which are or shall be taken as aforesaid by any of our ships or 
vessels of war, shall be for the entire benefit and encourage* 
ment of our flag officers, captains, commanders, and other 
commissioned officers in our pay, and of the seamen, marines, 
and soldiers on board our said ships and vessels at the time of 
the capture ; and that such prizes may be lawfully sold and 
disposed of by them and their agents, after the same shall haoe 
been to us finally adjudged a lawfid prizcj and not otherwise. 
Tbe distribution shall be made as follows : — ^The whole of the 
net produce being first divided in eight equal parts, the captain 
or captains of any such ships or vessels of war, who shall be 
actually on board at the taking of any prize, shall have three 
eighths of the net produce thereof; but in case any such prize 
shall be taken by any of our ships or vessels of war under the 
command of a flag or flags, the flag officer or officers being 
actually on board, or directing and assisting in the capture, 
shall have one of tbe said three-eighths, the said eighth part to 
be paid to such flag officer or officers, in such proportions, and 
snl)ject to such regulations as are hereinafter mentioned." 
And it is thereinafter among other things ordered and directed^ 
^^ concerning the one-eighth part thereinbefore mentioned to be 
granted to the flag officer or flag officers, who shaU be actually on 
board at tbe taking of any prize, or shall be directing or assisting 

therein : 
1 
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therein : first, that a flag officer, commander in chief, when 
there is but one flag officer upon service^ shall have to hi^own 
use the said one-eighth part of the prizes taken by ship^ and 
Tessels under his command : secondly, that when more flag 
officers than one serve together, theeighth part oFthe prizes taken 
by any ships or vessels of the fleet, or squadron, shall be divided 
in the following proportions : viz. If there be but two flag 
officers, the chief shall have two third parts of the said eighth 
part, and the other shall have the remaining third part ; but if 
the number of flag officers* be more than two, the chief shall 
have only one-half, and the other half shall be equally divided 
among the other flag officers/' It was agreed that the whole 
of the above, or any other prize proclamations of his majesty, 
might be referred to in the argument of this ease. The 
British flag officers entitled under the said proclamations to 
participate in the benefit of the said French prizes, were, 
the Earl SL Vincent^ as commander in chief^ and ten sub- 
ordinate flag ofiicers, of whom the plaintiff in this action was 
one ; and the British flag officers entitled by the said procla- 
mations to participate in the benefit of tfie said Spanish prizes, 
were Lord Nelson^ as commander in chief, and the plaintiff in 
this action. The defendant, as prize agent for the captains, 
received the proceeds of the sales, of the said French and 
Spanish prizes respectively, and the plaintiff had received from 
him his full share thereof, supposing that the Marquis de Niza 
was entitled to participate therein as a flag officer ; but if not, 
there remained to be paid by the defendant to the plaintiff, 
in respect of his share of the net produce of the French prizes, 
the sum of 7/. 16^. 5|^; and in respect of his share tf the net 
produce of the Spanish prizes, the sum of 1646/. 14^. 8|rf. 
The question for the opinion ,of the Court was, whether the 
Marquis de Niza was entitled to participate in the flet produce 
of the said French and Spanish prizes respectively, or either of 
them, as a flag officer. If he was entitled to no such parti- 
cipation, then a verdict was to be entered for the plaintiff, for 
the sum of 1654/. lU. S{J. If the Marquis was entitled to 
such participation in the French prizes alone, then a verdict 
was to be entered for the plaintiff for the sum of 1646/. 14^. 8^. ; 
if in the Spanish prizes alone, then the verdict to be entered for 
the sum of 7/. 16f . 5^^.; but if the Marquis were entitled to such 
participation both in the French and Spanish prizes, then a verdict 

was 
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was to hk entered for the defendant. It was also agreed, that th6 
preselit case might be tomed into a special verdict^ if the Coart 
should so direct. 

J. Vaughaic. 
A. Onslow. 

The case, as it was at first settled, stated nothing of the 
sentence in the Admiralty Court at Gibraltar / but upon an 
iotimation from the Court, that this was of the greatest im» 
portance to the merits of the case, that fact was afterwards 
added by consent before the second argument. 
• The case was twice solemnly argued: the first time in 
Easier term 1809, by Vaughan Seijt. for the plaintifl^, and 
Onslow Serjt. for the defendant ; and the second time in the 
present term, by Shepherd Serjt. for the plaintifi^, and Best 
Serjt. for the defendant. 

Arguments for the plaintiflT. — The objection to the plaintifl^s 
recovery is, that the Marquis de Niza^ as a foreign flag c/fBcer, 
commanding auxiliary ships, claims to participate in prizes 
taken by British ships from a common enemy, he not having 
been present at nor assisting in the capture. This claim roust 
rest either on the law of nations, or on the municipal law of 
this country, and his majesty's proclamations :' in case he 
should be entitled to any thing on either of those grounds, 
a distinction remains to be taken between the prizes taken 
from the French^ and those taken from the Spaniards^ the latter 
nation being not a common enemy, but the enemy of Great 
Britain only, and not at war with Uie auxiliary power. If the. 
Marquis de Niza had any claim founded on the law of nations, 
the whole Portuguese squadron would be entitled to par- 
ticipate equally with him, in such proportions as the municipal 
or military law of their own country should assign to them ; 
but this is not pretended : the Marquis here asserts bis claim 
as a flag officer : the proportion assigned to a flag officer is the 
creature of our own municipal law, and is not founded on the 
law of nations ; and the conflicting rights of flag officers 
depend upon the same ground : if therefore he claims as a flag 
officer, his claim must be determined upon an examination of 
the several prize acts and proclamations, which will be here- 
after considered. If his claim is by the law of nations, it does 
' not lie within the jurisdiction of this court, for no power will 
endure that the municipal courts of another nation shall legis- 
late for them aqd for the whole world ; if the claim depends on 

the 
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the law of iiatioD% and ticcrtsm Jure beUij it mast be detenained 
by the only courts of competent jorisdiction, the prise courtsj 
to which by the tacit or express consent of nations, jurisdiction 
is given to determine their relative rights. This Court cannot 
isntertain the questions, whether the ships were prize, or to 
whom they were prize: upon these points the Admiralty 
Courts exercise an exclusive jnrisdicticMi) and the courts of 
common law are concluded by their sentence. This pro- 
position is established at large in the several cases of Home v. 
Lord Camden^ 1 H. BL 176« The same case in error^ 
4 T. JR. 3S2. Brymer v. JtianSf 1 H. BL 164. Lindo v. 
Rodney^ Doug. 613. And Le Caux v. Eden, Doug. 594. 
The last was an action of trespass for seizing a ship ; and the 
Court held, that inasmuch as it was seized as prize, and the 
question of prize or no prize was conusable solely in the 
Admiralty Court, whether the ship bad been properly taken or 
not, it did not lie within their province to determine. The 
sentence of the prize court makes no mention of the assistance 
of the auxiliary force, which is conclusive that the Portuguese 
ships had no share in efiecting the capture ; for if they had 
assisted, the sentence would have condemned the prizes to tlie 
conjoined powers. If the Portuguese force had assisted in the 
capture, the captors should have libelled in the Admiralty 
Court, where they would have recovered such proportions as 
they were entitled to by the law of nations. In the case of 
Home V. JLord Camdeny the Admiralty Court in the first 
instance condemned the ship taken as lawful prize generally, 
reserving the question who were the captors, and afterwards 
pronounced for the interest of the army ; and the Court of 
Appeal reversed the sentence^ and pronounced the ship and 
cargo to have been taken by the conjoint operation of the fleet 
and army, and condemned the ship and cargo as lawful prize to 
the king. . If a prize is taken by a conjoint force, the prize 
courts of either of the allied powers have jurisdiction to con- 
demn the vessel as prize to both, because each .state would 
consider itself as the principal in the alliance. If a Portuguese 
and an English ship had jointly captured a vessel, the 
Admiralty Courts would have condemned her, not as prize to 
the king of England^ but as prize to the king of England^ 
taken by his majesty's ship, mentioned by name, and to the 
queen of Portugal^ taken by her majesty's ship mentioned by 
name* Such an instance happened in a joint capture by the 

Dutch 
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Dwich wA EmgUih fleets, which is alluded to by Lord Mam" 
JUsUf C. J. in the Omoa ease, Le Crasy. Hughes, Park. 358. 
Id another case of the Starlings W. C. Pinnegar master^ 
a yessel taken by the ship of an ally senring with a British 
squadron, the sentence of the Court of Admiralty, pronounced 
on the S9th of June 1798, declared, ^ that the cargo belonged 
*^ to enemies of the crown of Great Briiaitiy and as such, 
^or otherwise, the same was condemned as good and lawful 
^ prise, (not saying to whom,) taken by a Russian ship of war 
'^called the Raiitan, being one of a squadron then acting 
^ under the command of rear«adrairal Macbride,^* an oflScer 
commanding an English squadron. In this instance it is 
obeenrable that the cargo was not condemned as prise to the 
king ; evidently, because upon such a sentence the prize acts 
woold attach, and vest the whole property of the prise in 
British subjects, to the exclusion of the Russian captors. In 
Ae principal case the proper authority has determined that the 
captured diipa were taken by the vessels of his majesty, and 
they are eondemned as lawflil prize to his majesty alone. It 
was competent to the Marquis de Ni%a to question tliis position 
ia that place, wJiere alone it could be questioned with eflSBOt, 
a prise court ; he . might have made himself party to the 
original suit,, or he might have appealed against the decree, 
under the provisions of stat. 33 G. 3. e. 66. ss. S8, 99, SO. ; 
but as long as it stands, it is binding on the common law 
eoorta, and on all the world. But if the Court could examine 
tfiis case on the ground of the law of nations, which it cannot, 
yet it would be found that the Marquis de Nixa would have no 
title to a share in the proceeds of this capture. It may be 
sdmitted that the forces of two allies effecting a naval capture 
in conjunction, are entitled to share the prises ; for that is 
common jjustiee and the law of nations : in what proportion 
thqr would share, it is unnecessary to discuss, probably in the 
proportioB of their respective forces employed in the capture. 
But this proposition must be confined to the case where an ally 
aS^rds actual and effective co-operation in the conquest : and 
that co«operation did not subsist here. No other rule than thia 
can be adopted; for if it be urged that the Marquis was 
virtually assisting to the capture, because he waa acting on the 
same station, why is the reward for that service to be raised by 
vedocing the share of the plaintiff alone ? Why are not the 
portions of every captain and every sailor to be reduced ia 

equal 
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eqmdt proportioD ? - and in that case the plaintiff will still be 
.entitled to recover to a certain amount in the present action. 
The limits of our stations are only the arbitrary institutions of 
our own government : the giving a share to flag officers who 
are supposed to. assist by their counsels, is merely the con- 
sequence of our exposition of our own municipal law ; it is a 
result arising from our construction of the words of his majesty's 
proclamation ; and the criterion which our Admiralty Courts 
have adopted, to determine whether a ship lends assistance to a 
capture or not, is to enquire whether she was within sight, or 
within the hearing of the guns. [^Mansfieldy C. J. suggested, 
that that was merely a rule of evidence, adopted to expedite 
the decision of causes between British subjects.] If the claim 
be not confined to allies actually co-operating, the right of par* 
.ticipation must be extended to all allies, in whatever quarter 
of the g^obe their arms may be employed: for when it is said 
that the asustance of the Marquis de Niza in Malta and Sicifyy 
coabled the British commander io chief to concentrate his own 
forces for other services, it might with equal truth be said that 
the fleet of an ally, serving in the Baltic or in the East Indies j 
would produce the same effect : it certainly would enable the 
Lords of the Admiralty to make a distribution of the British 
, naval forces different from that which they could make but for 
such a co-operation ; no doubt every ally in arms virtually co- 
operates with the allied state; yet it would be absurd to 
contend, that an allied fleet in the East Indies should share in 
prizes made in the Mediterranean, And no other line can be 
drawn, than either actual and effective co-operation, or this 
most extended and universal claim, which will equally entitle 
all allies so long as the alliance continues. If the claim of the 
Marquis de Nisa is founded upon the prize acts and proclama- 
tions : it is neeessary to see what they are. The rig^t to prize 
at common law was vested in the king jure corona ; the cap- 
tors had no right whatever in it ; the king might grant it to 
whomsoever he pleased : if he had g^ranted the whole to the 
plaintiff, except for the prize acts, no one could have contested 
the grant. Several acts have been passed at various times, 
respecting the prizes taken from diffisrent nations with whom 
we have been at war ; they are all similar. The objecta of 
them throughout are pucely and solely British^ and do not even 
glance at the interest of allies. The earliest are those of 
&Jm. c. iS, and 10 Ann, c. U. ss. 9 Sn 13. the first, '' for the 
V '• ^^encouragement 
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^ eQeourageme&t of the sea service,*' enacts, that officers and* 1809. 
^ seamen of qneen^s ships, privateers, &c. shall have the sole ^"^ 
*^ property in all prise ships ;"' the latter provides for the appli- 
cation of the proceeds of prises ^^ to and among the flag officers, «. 
^captains, and other officers and companies, of her majesty's Tuckes. 
'^ said ships, their executors or administrators, entitled thereto 
** as aforesaid, if the same shall be decreed to them by the High 
^ Court of Admiralty," and the surplus of the monies, after 
paying the rewards therein*mentioned, is appropriated ^^ to the 
use of the royal hospital at Greenwich.'' The statute 33 O. [ 10 ] 
S. c. 66. which is the subsisting act regarding French prises, 
and the SI O.3.C. 109« which is the subsisting act regarding 
SpanUh prizes, are intitled^ ^^ acts for the encouragement of 
'^seamen, and for the better and more effiBctually manning 
" his mqfeHys navy /* and both enact, <^ for the encouragement 
^^ of the officers and seamen of his majesty s ships of war^ and 
''the owners, officers, and seamen of all other British ships and 
^ vessels having commissions and letters of marque, and for 
*^ inducing all British seamen who may be in any foreign ser. 
*^ vice, to return into this kingdom and become serviceable to 
''his majesty, and for the more effectual securing and ex- 
"tending the trade of his majesty's subjects, that the flag 
'^ officers, commanders, and other officers, seamen, marines, 
"and soldiers, on board every ship and vessel of war in his 
^nuf/esty's pay^ shall have the sole interest and property of and 
" in all and eoertf ship^ vessel^ goods^ and merchandizes, to be 
'' captured during the continuance of hostilities, after the same 
^ respectix)eljjf shall have beenfnally a^udged lawful prize to his 
" majesiif^ in any of his mcgesty's courts of admiralty in Great 
" Briiainj America^ or elsewhere, which shall be duly autho- 
^rised to take cognizance of such captures, to be divided 
^in such proportions, and after such manner, as his majesty by 
" proclamation shall think fit to order and direct :'' and it is 
worthy of remark, that the case of a capture not made by the 
British navy alone, did liot escape the notice of the legislature; 
for by the third section, in all conjunct expeditions of the navy 
and army '< against any fortress on land, directed by in- 
" structions from his majesty^ the flag and general officers, and 
" comi|MinderSy and other officers, seamen, marines, and 
"soldiers, acting in such conjunct expedition, shall have such 
" proportionable interest and property as his majesty under his 
" sign manual shall think fit to order and direct, in all enemiea* 
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^ property takm in ~micIi fortress, or ib the acifacent harbour, 
^ after fmd adjudication thereof as lawfiil prize^^ These acts 
operate as a parliamentary grant of the property of all prizes 
to the persons therein described, and Test in tfiem, instantly 
upon the sentence of condemnation pronounced, the property 
of all prizes taken, subject to the power reserved to his majesty, 
and to be executed by prodamation, of appointing the shares 
in which this vested interest shall be distribnted. But the 
objects of the bounty are distinctly defined : they are British 
subjects only, the ofiicers of his majesty's sbipis of war, in hisr 
majesty's pay. The plaintiff satisfies this description ; the 
Marquis de Nisa does not. And since these vessels have been 
pronounced lawful prise to his majesty, the king conld not, 
even by express words, if he had issued a proclamation after the 
capture of these prizes, have executed the power in favour of a 
new class of objects not designated by the original grant : if in 
derogation of this statute, be had by his proclamation expressly 
declared that the Marquis de Nixa^ by name, was entitled to a 
share in the proceeds, it would have been of no efiect, because 
tbe Marquis was not, at the time when the prizes were taken,' 
aa office in bis majesty's pay. A JbrHori^ inasmuch as befbre 
the capture of these vessds^ the proclamation had issued, which 
defined the very diares and proportions of the flag officers, 
captains, seamen, marines, and soldiers, serving in the fteet, 
and had absolutely and irrevocably vested them, is it impossible 
that any other person should acquire any interest in them. Tt 
is true that this marked distinction subsists between the share 
ef a captain and that of a flag officer ; the captain must be 
actually on board, to entitle him to a share ; a. flag officer may 
either be on board, or directing and assisting in the capture. 
But the flag officer must be such an one as the act describes ; 
he roust be in his majesty's pay, and the proclamation cannot 
give it to any others. And since the captures were not effected 
by vessels under the command of the Marquis de NizOy nor was 
he aiding or assisting by his counsels, there is no pretence to 
complain of any hardship in the case. As to the claim made of 
a share in the Spanish prizes, nothing can be more prepos- 
terous, inaanudi as P&rtugal was not then at war with Spainj 
and express orders were given to the J7rt7tiA • admiral, to 
employ the Portuguese force on such services only as could 
give no umbrage to the Spanish nation, with the exception of 
the sole case of the French and Spmrish fleets effecting a 
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jnncfion ; and the reason given for that exception is, that the 
Portuguese would then be necessitated to act for self-defence ; 
and would be placed in a new relation with the Spanish court. 
If the English commander in chief had come to action with the 
Spaniards alone, he was bound to detach his Portuguese allies; 
and he was not even permitted to carry a Spanish prize into 
one of their ports ; yet they contend that they are entitled to a 
share in Spanish prizes. 

Ar^ments for the defendant. — This is not an action brought 
by the Marquis de Niza^ nor does the defence rest upon his 
title merely ; but the plaintiiT is bound to establish his title to 
recover, and if it can be shewn that the defendant is liable to 
pay over these sums to any other person whatever, the action 
feils. He is entitled to retain these sums either in order 
to satisfy the rights of the Marquis de Niza^ who has a double 
claim, I, by the law of nations; -9, as a British admiral ; or, 3, 
in order to satisfy the rights of the crown of Portugal, or to 
discharge the share to which the king may be entitled, either 
as a droit of admiralty, or in trust for the Marquis de Niza, 
or in trust for the queen of Portugal. 1. The Plaintiffs have 
made a fatal concession in admitting that in certain cases of 
capture by a conjoint force, the allies would be entitled to a 
share of the prize on other grounds than those of the prize 
«ctB and proclamations. Unless, indeed, this had been ad« 
knitted, it must have been contended that if any Portuguese 
force, however superior in number, had joined the smallest 
British squadron, all the prizes that they might conjointly 
make would devolve to the British captors alone. But the 
sentence of our Admiralty Courts cannot vest that in the king 
which is the property of another sovereign state; and the 
order for serrice issued to the Marquis de Niza declares the 
destination of the fleet to be for the services of their majesties 
the King of England and Queen of Portugal, not for the King 
of England alone, nor can the prizes taken by a joint force be 
his only. In the case of the Cape of Good Hope, S Robins. 281. 
the criterion of title to prize is laid down to be, whether the 
diips were to act in a military character or not. It will not be 
questioned but that the Portuguese squadron was destined 
to act in a military character. But the prize acts in fact, do 
not touch the question, for they provide only for the cases 
in which the prizes are captured solely by a British force, and 
which on that account are wholly vested in the crown : they do 
Vol. II. C uot 
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not even purport to reg^ulate the case of capture by the con- 
joint force of England and an ally. It is not true that this 
Court cannot take cognizance of those rights which are 
founded on the law of nations ; for the law ornations is part 
of the law of the land. And by the law of nations an ally who 
co*operates in a capture is entitled to a share in the price : few 
authorities, indeed, are to be found on this subject: neither Vai- 
tely Burlamaquij or Pvffendorf^ have touched on it. Groiius^ de 
jure pads et belli^ adduces several instances of an equitable di- 
vision, Ub. S. c» 6. 8. 14. Post prtzlium ad PlatasaSy severi edic" 
iunh ne quis de pradd privaiim quiequam toQerei : deinde prada 
pro populorum merilis dhlribuia, And^ s. S4. De sodis exem^ 
plum est infxdere Romano ^ quo Laiini in prmdce partem asquam 
4idmiltuntur in iis bellis quas populi Romani auspidis gerebani. 
Sic in bello^ quod Mtoli gerebant oiffutoribus Romamsy JEtolis 
quidem urbes et agri^ Romanis autem captivi et res mobiles cede^ 
bant. Post vicioriam de rege PtolemeeOy partem prctdm Athe- 
niensibus dedil Demetrius. Upon enquiry made of a civilian (a) 
of the most extensive learning, and whose opinion is entitled 
to the greatest authority, he states the general rule of law to 
be, that allies are equally entitled to a share as our own 
troops, and that the Admiralty Courts recognize in them the 
same title which they would have if they were the sub- 
jects of our king. It is indeed admitted by the Plaintiff, that 
prizes taken by a conjoint force become the property of the 
sovereigns engaged in the war. The whole of these prizes, 
therefore, did not become the property of the King of Eng* 
landy nor could be vested in him by the sentence of his own 
courts of Admiralty, and consequently could not pass by the 
prize acts, or any other parliamentary grant to British sub- 
jects only : or if it did vest in him, yet as to the share of his 
allies, he holds it only as a trustee for them. It is not laid 
down in any books in what proportion the shares shall be di- 
vided ; but it is not necessary to look to books for that, the 
law of nations is reason and common sense ; it is that which is 
just and proper to be done. What is just and iair here ? The 
English sent sixteen and the Portuguese four ships ; the latter, 
therefore, are entitled to a fifth part of these prizes, and the De- 
fendant holds one fifth part of the proceeds as a trustee for the 
Marquis de Nisa or the Queen of Portugal. To which of them 
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it belongs and bow it shall be distribated by the municipal or 1800. 
nilitary law of Pariugaij it is altogether unnecenary to en- j. 
qnire. The jary were prepared to find distinctly that theae shipe 
had been takeh by the coH>peration of the Portuguese j if the J udge v 

had not thought that it was a question oflaWp And if allies can Tucker. 
be entitled in any event to a share, in none can there be a claim [ ^^ ] 
more strongly founded in justice than the present. The cap- 
tures were made in the Mediterranean s the service of the 
Marquis was performed in the same seas : if be had not kept 
at bay that portion of the enemy's fleet which he blockaded, 
Lord Si. Vinceni could not have detached the capturing ships, 
■or could single cruisers have kept the seas against the force, 
whicb, but for the Portuguese squadron, would have been let 
loose. If it is necessary to give a title, that the claimants 
should come into actual engagement, even in a general action, 
very few ships, comparatively, contribute to the captures that 
are nuide. If is found, upon the express testimony of the 
comnuinder in chief, that but for the co<^peration of the Mar- 
quis a part of the British fleet must have been detached for 
the service which the Portuguese squadron performed : if it 
had been detached, probably the English admiral could never 
have met and beaten the combined fleets oVCape St. Vincent ; 
and ibis argument is very strong in iavour of the claim made 
on the Spanish as well as on the French prizes. And although 
tlie instructions given to the English admiral were, that the 
Portuguese ships should not act against Spain^ or be employed 
in any manner likely to give ofience to that power, tliat is a 
very diflferent thing from not employing the Portuguese force 
jit all to the detriment of Spain. By preventing a French 
force from coming to the relief of Spain, the Marquis facili- 
tated the capture of the Spanish property, and was, therefore 
entitled to a share of that which was taken ; but whether 
that be so or not, he is at all events entitled to a share of 
4hat which was taken from the French. It is clear that the 
Marquis de Nita must take a share if he is a British flag ofiicer. 
The meeting between the two squadrons was not accidental, 
bttt a preconcerted plan of war, and therefore differs from the 
calse of the conjoint captures by the Dutch and English^ which' 
oecurred in 1745, and on which occasion the law officers of the [ 35 ] 
crown recommended a treaty to be entered into between the 
two countries to ascertain their respective claims : but here 
was an existing treaty by which it was stipulated, that the 
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.officers of either power, commanding the smaller nuhiber of 
ships, should be subordinate to the one commanding the larger 
number, without consideration of their respective ranks. This 
treaty, therefore, settled ^the mutual relations of the officers, 
and virtually made the Marquis de Niza a flag officer of 
Lord St. Vincents fleet. The captures were made by vessels 
under the command of Lord St. Vincent. He had flag officers 
acting undei: him, and amongst others the Marquis de Niza^ 
who, although not personally present, was therefore assisting 
Jn the capture, in the sense in which our courts have always re- 
cognized that word. Since then he serves as a British officer, • 
the order which puts him in that situation entitles him, without 
.express words, to all the rights conferred by the performance 
of the duties of that service, except the right of receiving pay 
from Great Britain. He is to be sent wherever his services 
are required, he is to be wholly obedient ; and it would be hard 
and unjust that he should have no reward. If the English ad** 
miral had commanded the smaller number of ship?, it would 
not be heard of in our courts that he should be excluded from 
all share in the prizes. The case of the Russian ship Ratizan 
sufficiently demonstrates this. In that case Admiral Macbride 
shared the prizes taken by the Russian ship alone. But even 
if it were for a moment admitted that no persons can claim un^ 
der the prize acts but such as are in the pay as well as the em- 
ployment of England^ and that the king could not vest a share 
in the Marquis de Niza by his proclamation unless he were an 
object of the national bounty under those acts, yet if he derives 
a claim under any other title, the present action must fail. But 
it is clear that the prize acts do not comprehend all cases, even 
of captures effected by a British force. They only distribute 
the property which the king would otherwise acquire jure co*' 
rontBy they confer no right to that which accrues as a droit of 
admiralty: and it has been decided that if a prize be made by 
two captors, one of whom has no title under the prize acts, the 
other does not therefore acquire the whole, but the share ac^ 
crues to the king as a droit of the admiralty. 8 Robinson^ S84. n. 
The Twee Oesuster, a Dutch ship, was chased by two armed 
cutters, the Providence B.nd Spit/ire^ each manned with 16 men, 
. (the Providence being commissioned, and the Spitfire not com- 
missioned, against the jD{i(c/i/) the Providence first reached 
the prize, the Spitfire shortly came up, and immediately after* 
wards the prize was seized by iho Providence and the Spitfire; 

the 



tli tttB f*oiiTr*Nif7TH Veah op OfiORGE llf. 26 

the tnttster of tlie Spitfire was put on board, and conveyed ber 1 809. ^ 

to Dartnouih. The Cotirt of Admiralty having pronounced r 

tlie Providence to be the eaptof, but that the Spitfire was aid- ^^rth 
ing and abetting, and having deereed the Sjdtfire to take the v. 

half she would have been entitled to ill case she had been com- Tucker. 
missioned against the Dkick^ an appeal was made on the part 
of the Pr&ioidente .* the king*8 proctor intervened, and prayed 
that the share of the Spitfire might be condemned as a droit of 
admiralty t the lords of appeal pronounced for the interest of the 
king in his office of admiralty, and condemned the prize as 
taken by t!ie private ship of war the Providence^ and the non- 
commissioned ship the Spi^ire / and directed the same to be 
shared in proportion accordingly. 2 RobinsonjiSb.n. The 
Le FranCf a French East India ship, was taken by the Olatton^ 
which had no letter of marque, and six other British East In^ 
diamen commissioned as private ships of war, in which capture 
the Giallan very essentially co-operated : the proctor of the 
admiralty appeared for the king in his office of admiralty, pray- 
ing that such proportion of the prisse as would have been con*' 
demned to the Glatton^ if she had been a commissioned ship^ [ 27 ] 
night be pronounced liable to confiscation io the king in his 
office of admiralty, as a droit and perquisite of admiralty. The 
Court condemned the prifee as taken by the six private ships of 
war and the &/(a<loff, but condemned the G^/ti/to9i*5 shareas'a 
droit and perquisite of admiralty. The case must be the same 
whether the prise be taken by the co-operation of a non^oommis- 
siooed English ship, or by that of a foreigner : and whether the 
Marquis de Niza be entitled or not, a deduction from the plain- 
tiff's share must be made in respect of the force of the non- 
commissioned vessels brought into the combat by the Marquis 
de Nixm. 

Arguments for the Plaintiff in reply.-^The claim which has 
been insisted on as accruing to the Marquis in the character of 
a British admiral cannot be supported, not because he was a 
Portuguese^ for that would be no obstacle, but because he was 
not in the pay of Great Britain; which circumstance alone is 
condosive that he can take no benefit under the prize acts. In Ihach and En* 
tbe year 1745, the Dutch and English fleets having made some fi!^fo»?c^^of| 
conjoint captures, which were reduced into the possession of ^ ^^^^' 
EngUmdj the privy council referred it to the law officers of the 
crown to say, whether under the prize acts and proclamations 
a share of the proceeds could be distributed to tbe Dutch fleet, 

which 
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proper course; but the law officers were of opinion^ that as the 
act of parliament referred only to abips of war in his majMy's 
pay, and privateere, that mode bf division under the prodama- 
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TucKsa. tion was noit advisable, and that the proceeds should be deli- 
vered over to the Dutch to be divided by the states general ; 
but that if the Dutch ships had had English letters of marque, 
the division plight have been made under the proclamatiooJ : And 
although the opinion of the law officers is no authority, it 
[ 98 ] shews what the practice has heretofore been. The concession 
that in certain events these Portuguese vessels might have 
shared in the prizes, is in no measure prejudicial to the Plain- 
tiff. But to entitle them, there mdjst be an actual co-operation : 
Did that exist here? In the case of the Cape of Goad HopCy 
2 Robinson J 882. it was held, tha^io entitle vessels to a share 
in the prize, there must not only he an actual intimidation pro- 
duced on the minds of the enemy,, but that the claimants must 
have had at the time the conscioupness of that effect, and 
the intention of producing it ; and that a fleet of India" 
mcit, whose appearance essentially contributed to the reduc- 
tion of the enemy, being unconscious of the assistance they 
gave, were entitled to no share of the spoils : there was no in- 
tention or consciousness in the Marquis de Ni%a of any co- 
operation at the time Of either of these capture^ which were 
made in a part of the Mediterranean very distant from him. If 
this can be considered as actual and positive assistance, the sti- 
pulation that the Portuguese admiral should be so employed 
as not to give offence to Spain was nugatory; for according 
to the construction contended for, he as mutch annoyed that 
nation by every sail that he set, as he could do by actually 
pointing his guns at their fortresses. The rule has been es- 
tablished between Btitish claimants, (and although the question 
has rarely or ever occurred between claimants of different na- 
tions, the same rule must prevail between them,) that if a ves- 
sel is within hearing of the guns when another takes a prize, 
she shall be considered as aiding and abetting; but the Marquis 
de Nixa does not establish even that degree of co-operation ; 
bis only merits are that the capture was made within the limits 
of the same sea ; and the Spanish capture was not in &ct made 
in the Mediterranean^ though it was within the limits of the Af^- 
diterranean station, which is now extended as fiir as Cape Finis* 
terre. In the case of the Forsigheid^ 3 Robinson^ 317., upon the 

question 
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question whether a squadron, which had been sent out from the 
main fleet with orders to keep within signals, were sole or joint 
captors, Sir WUUam SeaU thus expresses himself: ^< The whole 
^ case is reduced to this point, whether these ships are to be 
^^ considered as detached or not? Detached, I mean, in the 
^ sane manner as detachments are usually made, for some dis- 
^^ tinct and separate purpose, which, though possibly connected 
^ with the main service, carries them out of the scene of com- 
^ moo operation for the time? or whether they were sent only 
^ on the look-out, to preserve their connection with the service 
^ of the fleet, and maintain their dependence on it? To de- 
^ termine this question, I must look to the orders that were 
^ given : they direct them ^ to watch well the motions of the 
^ enemy, to cruize between certain points, joining the fleet oc- 
^ casionally for communication.' If they stopped here, I 
^^ should be inclined to hold that it was a separate service, with 
^^ orders to join again: but they go on,— directing them Mo 
<< avoid being at such a distance, at not to observe the signdU 
^^ tiuU were made*^ It is impossible, under these terms, to say 
^ that it was a detached service.'' It is here admitted, that if 
they had been sent on a detached service they would have been 
the sole captors. But whatever may be the merits of the claim* 
ant, it is in vain for him to insist on them here. He can re* 
cover nothing through the medium of the present proceedings: 
he must resort to the Court of Admiralty to establish his claims. 
Neither Lord St. Vincent^ if he had commanded an inferior 
force, and the prizes taken had been reduced into the possession 
of the Porittguese admiral, nor Admiral Macbride^ claiming 
against the crew of the Ratizan^ could have maintained an ac- 
tion in the common law courts of this country, for any share of 
their respective prizes. It is said that although this oioney 
might not belong to the M arqnis de NisOy it does not necessa- 
rily belong to the Plaintifi^, because it might be a droit of ad« 
miralty. The distinction l)etween the two species of prize was 
laid down in an order of council (a) made in consequence of a 

dispute 



(#) At the couQcil held at 
Woreetter^kouiey the 6th Marehy 
1665*6. PreKeot, the King's oiost 
cxoslieiit Majesty, His Royal 
Highoeas the Dake of Varky Bis 
Highness Prince Rupert^ Lord 



FUsharding, Lord ArlingtoB^ 
Ijord Berkeley^ Lord Ashie^y 
Lord Chancellor, Doke of Albc* 
frntrlcy Earl of Lauderdaie^ Mr» 
Secretary Morhey Sir miUam 
Covet^ry* 

Whereas 
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dispute between the king and the Duke of Yorky afterwarJii 
King * James the second, then lord high admiral of Englawf^ 
which took place in the year 1665 \ Wherein it isi declared, that 
all ships which shall be driven ond forced into port by the 
king's men of war, and also soch ships as shaU he seieed inrmiy 
port, creek, or road, of this kingdom, before any declaration 
of war en' reprisals by his majesty, do belong to his majesty ; 
but that all enemy^s ships and goods casually met with at sea, 
and seized by any vessel not commissionated, do belong to the 
lord high admrral. It is impossible that ^hese ships, or any 
part or share in them^ can be droits of admiralty, for two rea- 



Whereas althoogh tlie long in- 
termission of any war at sea by 
ills majesty's authority, scTerat 
4oubts have arisen concerning the 
Hghts of the lord high admiral in 
time of hostility, the determina- 
tion whereof appearing Tery ne- 
cessary for the directk>n as well 
of his majesty's ofltcers as of those 
of the lord high admiral; upon 
fall hearing and debate of the par- 
ticulars hereafter mentioned, the 
king's coansel, learned in the com- 
mon li&w, and likewise the judge 
of the High Court of Admiralty, 
and those of his majesty, &c« his 
royal highness the lord high ad- 
miral's counsel, in the said high 
court of admiralty being present, 
his majesty present in council was 
pleased to declare, 1st, That all 
ships and goods belonging to ene- 
mies coming into any port, creek, 
or road of his majesty's kingdom 
ct*Englandj or of Ireland^ by 
stress of weather, or other acci- 
dent, or by mistake of port, or by 
ignorance, not knowing of the 
war, do belong to the lord high 
admiral ; but such as shall toIuu- 
tartly come In, either men of war 
or merchantmen, upon reroltfrom 



the enemy, and sach as shall be 
driren la and forced into port by 
the king's men of war, and also 
snch ships as shall be seized in any 
of the ports, creeks, or roads of 
this kingdom or of Ireland^ before 
any declaration of war or reprisals 
by his majesty, dobelomguntohis 
majesty. 

ddly. That all enemy's shrps and 
goods casually met at sea, and 
seized by any vessel not commis- 
sionated, do belong to the lord 
high admiral. 

Srdly, That salvage belongs to 
the lord high admiral for ail ships 
rescued. 

4lbly, That all ships forsaken 
by the company to them, are the 
lord high admiral's, unless a ship 
commissionated have given the oc- 
casion to sach dereliction, and the 
ship so left be seized by such pur- 
suing, or by some other ship com- 
missionated, then in the same 
company, and in pursuit of the 
enemy. And the like Is to be un- 
derstood of any goods thrown out 
of any ship pursued. 

Eitracted from the registry of 
His Majesty's High Ck>art of Ad- 
miralty tn EngimuL 

sons: 
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sons: First, the Glation and the Spiifire, when they .earned 180' 
droits of admiralty, were actually assisting in the cn[ltures: the "IT^ 
Portuguese force was not. Secondly, these captures were ^^^, 
made by ships commissioned by bis majesty, and by them ex- v. 

clusiveiy. By what ships the prizes were (aken^ is ulivays Tuck 
marked on the sentence of the Codrt of Admitahy. Tlie Ian- 
H^age of the sentences ^'eries with the occasion^ Where a 
prize is decreed to the owners of privateers on letters of 
marque, it is condemned as ^Mawful prize/' following the 
phrase of the prise acts: where a priM is taken by a commia- 
sioned officer, it is condemned as la%vful prize to bis majesty t 
where by a non-commissioned vessel, it is proncfunced to be 
confiscated to his majesty in his office of admiralty, as a drok 
and perquisite of admiralty. If any part of these prizes had 
been a droit of admiralty, that would have stood in ihe situa- 
tion of a separate prize taken by the non-commissioned ship, 
and it would have been distinctly marked on the face of the 
sentence, as in the cases cited; but the sentence in this case 
condemns the captures as good and lawful prize to his majesty, 
taken by his majesty *s ships the Ceniaur and ihe Alcmenc/ and 
tliat being so, the sentence is conclusive on that point, that it 
is no droit of admiralty. It has been decided in numerous in* 
surance cases, both in the House of Lord;} and in ff'csl'- 
mintier ball, that the courts are bound by the sentence of a 
foreign court of admiralty, even though it may have proceeded f ^^ 
on the meet erroneous grounds ; (a) and surely not less credit is 
due to a decree of our own prize court. If the Marquis de 
Niza bad intended to insist that this was a droit of admiralty, 
he should have applied to the court of prize to condemn it as 
such; and if that had been so decreed, he probably would 
hare bad no difficulty in obtaining a grant of it from the orqpn. 
It cannot be contended that the Marquis de Niza is entitled, 
without impugning the subsisting sentence of the prize court, ^ 
against which this action is in effect an appeal ; but it is an ap- 
peal brought where there is no appellate jurisdiction to re- 
view the decisions of that authority, which hath competent, nay 
exclusive, cognizance of the subject. 

Mansfield, C.J. This is a very extraordinary case, of 
such a nature as has never before occurred, and is not very 
likely to occur again; and as there is no hope that any further 



(a) See BoUtm v. Gladstone, posij 90tb June, 1809. 
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argument ean throw more light on the subject^ we may as well 
dispose of it now. T4ie plaintiff brings his >action against a 
navy agent for his supposed riiare of a prize which the agent 
has in bis possession. In this court nothing can be looked to 
in order to decide on this chum, except the prize acts, and his 
raajesty*s proclamation. The foundation of the plaintiff's 
claim is the prize acts. Looking at the words of those acts, 
they seem to admit scarcely any doubt of their meaning as ap- 
plied to the present question.' There are two acts of parlia- 
ment, of the 33d and 37th years of bis majesty; and they enact, 
that the flag officers, commanders, and other officers, seamen, 
marines, and soldiers, on board every ship and yessel of war in 
liis majesty's pay, shall have the scde interestand property in 
all ships thereafter to be taken during tiie continuance of hos- 
tilities, after the same diall have been adjudged lawful prize to his 
majesty, in any of his majesty^ charts of admiralty, to be di- 
vided in such proportions as his majesty by his proclamation 
bath directed or shall direct. Under tliMO acts, then, the pro- 
perty in all prizes is absolutely vested in the British captors, 
when his majesty's proclamation shall once have regulated the 
distribution of the shares. In the proclamation, as the case 
truly states it, his majesty speaks of all prizes the right whereof 
is inherent in our croaw, and gives them to the captors. His 
majesty proceeds to direct that the nett produce of all prizes 
taken by our ships and vessels of war, shall be for the entire 
benefit and encouragement of otir flag officers, captains, com- 
manders, and other commissioned officers in our pay, and of the 
seamen, marines, and soldiers serving on board our said ships 
and vemels at the time of the capture, aft^r the same shall have 
been finally adjudged lawful prize: His majesty then regu- 
lars ^he distribution as fi>llows. To the captains of such ships 
and vessels three-eighths ; but in ease the prize shall be taken 
4>y any of oirr ships under the eommtitad of a flag, th6 flag officer 
*8hall have one-eighth ; if only one flag officer, he shall have the 
whole ; if two, the chief shall have two-thirds, and the other 
the residue ; if more than two, the chief ishall have one-half, and 
the others shall equally shat« the residue. The whole of these 
acts and proclamations then relates to captures solely made by 
British ships, and British officers, and has no relation to cap- 
tures made by foreign ships, and foreign officers not in the pay 
of his majesty ; nor is it possible to imagine that the legislature 
would have been so absurd as to make r^gulatimis for the di- 
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▼isioki of prizes taken by a joint force^ which must depend Upon 
the law of nation8|.or if there id no law of oatiojis which decides. 
thiB question^ then upon positiire treaties. Pekrhaps our allies 
mig^ht not think fit to submit to our legislative acts. The 
plaiiitiff's clainii aft a flag-offi^r^ is clear, tinless the Marcjais 
de Nixa can interpose. Upon what title is he to do that?. 
Gleai*ly not on the price acts and proclamations. But it is 
said he rests his claim on the law of nations. That law has 
never yet been stated ; but if oqe might guess at it, it must be 
in the ratio of the strength of tbjB. respective ci^ors ; to know 
which, the number of guns, weight of metal, number of men, 
and strength of each fleet, must be stated; of all which parti* 
cufaurs this case says nothing. It is impossible, then, to settle 
here the share of the Marquis dt Ni%a. There is no criterion by, 
which to ascertain what share he is to have, even if we were to 
hold that he bad been actually assisting in the capture. But it 
is said his share must be reserved in the hands of the Defendr, 
ant. Could he claim that share in this Court as a Plaintiff? 
No : he. must claim it in the Court of Admiralty ; because there 
tte claim is in ffm, and the proceedings are of that nature that 
the conflicting claims of all the officers, the whole fleet, and 
every one interested, may be brought into discussion against 
him. This court can hold no such cogniaEance ; yet we are called 
on to decide, ex parUy a question in which all the admirals,, 
captains, and sailors of the fleet are interested. It is neces- 
lary, therefore, that the Marquis de Nixa must resort to that 
jurisdiction where such claims may be discussed. It is urged 
that he assisted in the capture : if he did assist, he should have 
preferred his claim in the Court of Admiralty ; but he has 
made no such daim : the facts of the case, however, diew that 
he never did assist at all. But it is said, that under the pro- 
damation be is entitled as admiraL That is not so: the 
proclamation, it is true, does not require a flag officer to be 
actually assisting in the capture ; but in order to prevent dis- 
patea on the question, whether a flag officer were actually 
assisting or not, the rule has prevailed, that to entitle a Aftg 
officer to a share, it is sufficient that he be in the fleet But if 
the Blarquis de Niza alone had taken a ship, this prize act and 
proclamation would not have interfered to give our flag offi- 
cers any claim other than they would have had by the law of 
nations. In this court, therefore, we ^n find no rule upon 
which we can regulate the share of the Marquis de Niza, or 

gt?e 
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give judgment for the Defendant. If the Marquis has a tfgftt 
to any share at all^ he must go into the Coort of Admiraflty i 
he could not maintain an action 4br the sum now contended to 
be due to him/ 

Hbath J. I im of the same orpinkm ; and my loi'd has rerf 
Ally started the prnu^iples on which fhi» case rests. This is art 
action fix- money bad and feeeifed to the Plaintiff's use. The 
question isy how it came totto the hands of the Defendant? 
Under the pri^te acts and pi^amatidtis ; and upon looking at 
them, it does not appear that rfther the Defendirnt or the Mar« 
quis de Nita is entitled to any sbaiie of the money : if the 
Marquis A Nina had had any claim, he shonM have appealed 
ih>ro the sentence of the Conrt of Admiralty at GibraUar to a 
higher court. In the case of L(n4 NeUon v. TWiircr, 4 East^ 
93S.J which was cited in fiiTour of the Defendant, the qoestion 
was betweeil the conflicting rights of flag officers, and the claim 
was made under the pri2e acts and proclamations. It there- 
fore appears to xm^ thai the Defendant has no right to retain 
this money, and that the judgment roust be for the Plaintiff; 

liAWRBNOB J. I am of the same opinion. If the sentence 
of the Court of Admiralty is not that from which the right of 
the parties flows^ we hare nothing to do with the question. 
Lord Manvfkld has said, ^^ the only question was, who were the 
captors : that was not a feet to be alleged in pleading, and to 
be proved accordingly, but was to be seen upon the fece of tbe^ 
sentehce of the Court of Admiralty/' That being so, we can look 
duly at the sentence of the Court of Prize, to see whether we have 
aiiy thing to do with the question^ If that sentence and the prize 
a^ have vested the property in any particular person, we most 
look to them only in order to see whether any other person is en- 
titled to take it out of his hands. The act speaks of officers in 
the king^s pAy : the Marquis de Niza is not in the king*s pay^ 
It Is said that he virtually co-operated in the capture : but the 
question does not depend upon his co-operation, but on the 
prize act and proclamation* But it is said the Marquis de 
Niza is a rear-admiral, and therefore entitled to a flag officer's 
share: he may be such, but that will not entitle htm; for the 
words of the proclamation give the share of the captains to 
such captains who shall actually be on board at the taking of 
any prize, and the share of a flag officer to such flag officer or 
flag officers who shall M actually on board at the taking of any 
prize, or shall be directing or asiisling therein / but it does not 

appear 
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•ppear that either Captain Markhamy or Captain Digby was 1809. 
under the Gommand of the Marquis de Niza^ or at all directed 
or assisted by his counsels; and if they were not, then (he ^ortii 
Marquis is not entitled as a rear-admiral under the prize acts 9. 

and proclamations, and consequently the Defendant is not en- Tucker. 
titled to retain this money. 

Chambre J. I am of the same opinion entirely. We have . 
no jurisdiction to enquire into the rights of the parties, other* 
wise than* as we derive the knowledge of them from the 
sentence of the Court of Prize, the prize acts, and the procla- 
mations. Upon sentence pronounced, those acts and procla- 
mations decide to whom the shares shall be distributed, and 
that is wholly to Briiish officers. As to the share to be given 
to persons virtually co-operating, it depends only on the pro- 
clamation. There may be good political reasons to divide a 
ehare among those officers who only virtually co-operate ; it 
may be done in order to prevent discontents, or to prevent [ 37 ] 
officers from feeling a temptation to desert their station ; but 
it is no rule of distribution to persons who, like the claimant in 
the present case, do not come within the beneficial operation 
of the prize act. There was no actual co-operation here, in 
the taking of these particular prizes ; and jf there had been 
aay^ the fJpn^t of AdquiraUy should have so decided. 

Judgment for the Plaintiff. 

J^^oaasabseqveotdaymoTsd to a greater messore of indolg- 
at the request of the Portuguese , ence than a subject coqld have : 

ambassador, that this case might end that the case, which, indeed, 

be turned into 11 special verdict; oqght never to have come into 

bat the Co«rt seeing po reason to this coprt, had been so fully dis. 

doubt the grounds on whl/sh they cussed 00 the two arguments, 

had determined, obsenred that th^t there was no reason to eo- 

though a foreigner suing in our course further litigation . on the 

i:ourts is entitled to equal justice subject; and they refused the 

ll>(h a subject, he has no claim applii^ntion. 



38 CASES IN TRINITY TERM 

1809. 



•'*^*^* Emmbrson v. Heelis. 

i!«*iurM|»r'no nflHIS was an action of asntmpHi for not carrying off from 
^''uJdfor^thdr ^ ^® Plaintiff's land certain lots, to wit, 97 difierent lots 
refflovaifftndthe of tjumips, alleged to bave been bought bjr the Defendant of 
^^^^^^ the Plaintiff, and for not bringing back and laying upon the 
^imS^nie^ land B certain quantity of manure : the declaration also con* 
of an interest in tained a couut for turnips bargained and sold, and the common 

land, witliin , r»nTx^r.i».i •• 

S9Grr.9.c.s. mouey-counts. The Defendant pleaded the general issue. 
b/in writTiS^! Upon the trial at the Weshnoreland Spring assizes 1808, 
uLfJ^ui- ^ verdict was taken for the Plaintiff for the amount of the 
Aiiiyaotboriicd damages staled in the declaration, subject to a reference as to 
signaoontnu:t the amount of the Plaintiff's demand, for which sum only 
^WbeSier it be a verdict was to be entered, and also as to the fiict whether 
^uintMiuMi. ^^^ Mo9s^ who attended at an auction on behalf of the 
Or of CM^ vDefendant, and there purchased the turnips for him, had been 
is firen by the duly authorized by the Defendant to act as his agent on that 
aioQd. ^ occasion. Upon both these points the arbitrator afterwards 
iniradfa^ofthe ^^^^ made his award, thereby fixing the amount of the 
value of 90^ an Plaintiff's damages at 46/. 6^., and declaring that Moss^ a 
requires an a- Servant in husbandry, retained and employed by the Defend- 
ffonasSebj* ant, was duly authorized by the Defendant to attend as his 
pereOTTbde^"* agent at the sale. The verdict was also made subject to the 
ciaroi tiie bifdi- opinion of the Court of Common Pleas upon the following case, 
several lots, a The Plaintiff put up to sale by public auction, on the 25th 
fracTariMsfbr ' o( Sept. 1806^ a crop of turnips, then growing upon his land, 
Stboub'Jube ^" wparate lots, and under certain conditions of sale. The 
loutogetiier Defendant, by his agent Anthonii/ Moss^ his farming servant, 
mater value attended at the sale, and being the ^highest bidder for 27 
^unphri^ different lots, containing in the whole 108 stiches (a) or 
qoiredirthe furrows. was declared to be the purchaser thereof ; and the 

lots were sepap ' * ' 

rateij of less name of each purchaser, and amongst others, of the Defendant 

was written in the third column of the sale bill by the auctioneer. 



[- «» ] 



(a) Srip^oi. The turnips were with intervals between the ridges 
raised in the drill husbandry, a for a horse-hoe to pass and earth 
single row being sown along the them up : each of these ridges 
summit of a two- furrow-ridge, was called a stich. 

oppobite 
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opposite to each particular lot for which the other purchasers 1809. 
and the Defendant were respectiyely declared the highest |,~~"~ 
bidders, in the order in which the same were respectively ^^ 

knocked down. The Defendant was not present at the auction ; Heelm . 
neither did he, or Moss^ sign any agreement in writing, nor 
did the auctioneer, otherwise than as is before stated, by 
patting down the names of the different purchasers, amongst 
whom was Moss for the Defendant. The lots were not pur- 
chased by the Defendant's agent in succession, but other pur- 
chasers purchased several intermediate lots. No single lot 
was knocked down to the Defendant at a larger sum than 
\L lis., although the amoupt of the 27 lots was S9/. Is. 
The following was the form of the bill of sale prepared by the 
auctioneer, and by which the turnips were sold. It was divided 
into five columns. 
A bill of sale of turnips, by stiches, the property of George 
Emmerson^ at Kirbjf^ in the parish of Bongaie^ in tlie 
county of WestmbreUmd^ that were sold the S6th of 
September 1806, by John fFrighiy auctioneer. Time for 
payment till the 1st day of January 1807, on giving 
satisfactory security before they depart the sale, or when 
demanded. Every four stiches one cart load of manure. 



I. 


2. 


3. 


4. 


5. 


Stit^ei. 


No. oftiott. 


PnrclMien^ NaiMi. 


Articles sold. 


Price. 


4. 


1. 


Edw. Heelis. 


Lot 1. 


1/. Is. 



The bill of sale was proposed at the trial, as evidence of the [ ^ ] 
contracts of sale of the S7 lots, but it was not proved : there 
was no stamp on it, but it did not in any manner appear that 
there was any fraud or intention to elude the stamp act in 
setting down each lot separately. 'The question for the opinion 
of the Court was, whether the verdict should stand, or a non- 
suit be entered. 

Lens Serjt., for the Plaintiff^ stated that there were in this 
case three questions : 1. Whether, the several lots of turnips 
being sold by auction, and being bought by several persons, all 
the lots bought by one person were comprehended in one con- 
tract, or in several contracts ; S. Whether the sale of the 
turnips growing conveyed an interest in land ; or, 3. Whether 
the turnips growing were goods to be bargained and sold. 
As to the first point, he contended, that at every fall of the 
auction hammer, there was a distinct contract ; and between 

the 
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the lots which the Defendant purchased, purchases made 
by other persons intervened. The statute 44 G. 3. c. 98. 
schedule A. p. 189., which imposes a stamp duty on agreements 
under hand, imposes it only where the matter thereof shall be 
" of the value of 20/. and upwards:" this duty, indeed, attaches 
on those agreements of which the subject is an interest in land, 
as well as on others; but there is an especial exception of all 
contracts for or relating; to the sale of any goods, wares, and 
merchandizes. Neither of the contracts singly was for a 
matter of the value of 20/. and therefore, whether they were 
for an interest in land or not, yet as they were distinct bargains, 
they did not require a sCamp. But, secondly, this was merely 
a s&le of goods, wares, and merchandizes, and consequently, 
according to the case of Simon v. Methierj 3 Burr, 1921. the 
signing by the auctioneer was a sufficient signing by an autho« 
rized agent : at all events it was not a contract for any interest 
in land, and did not on that ground ikll within the requisitions 
of the statute. No interest'whatever in the land was intended 
to pass by this sale. It is distinguishable from all the cases 
which have been decided on that subject. It is not like the 
sale of growing grass, in the case of Crosby v. JVadsworlh^ 
6 East^ 602. : there, by the terms of the contract, the grass 
was to continue growing till it was ripe and fit to cut : that 
was a grant of the whole vesture of the land. In Burt v. 
Moare^ 5 T. Ji. 829. and the other cases upon the letting of 
dairies, it has been held that this is such an exclusive pos- 
session as would enable the tenant to maintain trespass. But 
in the present case the contract gave the purchaser no ex- 
clusive possession : if he had entered to take the turnips, and 
the vendor bad brought trespass, he could not have pleaded 
the general issue and given this title in evidence under the 
plea of not guilty : he must have pleaded this contract as a 
licence to enter for an especial purpose, merely to take away 
what he had bought. In 1 Lord Raym. 182. Trebj/ C. J. 
held that a sale of timber growing on the land need iK)t be in 
writing by the statute of frauds, but might be by parol, because 
it is but a bare chattel. [Mansfield C. J. observed that if 
tenant in tail, or an ecclesiastical person,^ sells timber standing, 
and dies, the purchaser shall not cut it in the time of the issue 
•in (ail, or successor.] In that case it ceases to be a mere 
chattel, because the vendor cannot give licence to enter after 
bia death to cut it. It is not a fruit fallen during his estate, 

3 but 
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but remains fixed to tbe inheritance. . But here the inheritance 
continues in the vendor, as it did in the case in Lord Rajfnu : 
bat even in the case put, as between the vendor and vendee, 
the thnber can only be considered aa a mere chattel. And the 
authority of Crosby v. Wadsworth is not inconsistent with 
Lord RaymaiuTs^ In answer to a question put by Heath J. 
be admitted, that if by the contract the turnips had been per- 
mitted or required to be fed off, that might have been an 
interest in land, like the first tonsure or first vesture. In the 
esse of JVaddington v. BrisloWy 2 Bm. Sf PmU. ^S&^ which 
was recognised by Lord EUenborougk C. J. in Crethy v. 
Wadswnwth^ tbe contract went to oiver<-reach the produce of the 
land for a considerable time, and was made long before the 
hope contracted for were in existence : here the tmnips were 
actually ripe and fit to be drawn : it was not necessary, in 
turAer to give the fullest eflfisct to this contract, that any interest 
in the land should pass. If this sale had been made in so 
early a stage of their growth (a) that the hoeing yet remained 
to be done, and the roots had not yet attained their full size, 
the case might have been different. The criterion whether the 
contract comes within the statute of .frauds, is, whether it is a 
sale of things in esse^ or of things to be created hereafter, as in 
tbe contract for a chariot to be bvilt. Towers v. Osborne^ Str. 
506. [Lawrtnce J. observed that in Rondeau v. WyaU^ 
8 H» BL 63., the Court determined that the case of Tozoers v. 
Osborne was out of the statute, not because it was an executory 
contract^Qs it had been argued in that case, but because it was 
for work and labour to be done, and inaterials and other 
necessary things to be performed, which was different from a 
mere contract of sale, to which species of contract alone the 
statute was applicable.] If this is not a contract for the sale 
f>f goods, but for something to be done, there is nothing in the 
statute of frauds which requires it to be in writing. Analogies 
might be drawn from the nature of emblements, which go to 
the execator, and not to the heir, favourable to the case of the 
Plaintiff. If, however, this be an interest in land, the question 
remains whether the signature of the auctioneer be a sufficient 
mgnfaig. It is true, that in the case of Siam^eld v. Johnson, 
1 Esp. 101., Ej^re G. J. held, at nisi prius^ that it was not. 
la Buchnaster v. Harrop, 7 Ves. Jun. S44. that case was 
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recognized, and it was there said that the same thing was ruled 
in the case of Walker v. Constable ; but that point does not 
appear reported in 1 Bos. Sf PulL 306. But in the case of 
Coles V. Trecothkkj 9 Ves. Jun. 349., although indeed the 
point there came only incidentally before the Court, Lord 
Mldofiy ChanceUor, expresses a very strong opinion that an 
auctioneer is a sufficient agent; and that it was impossible to 
hold otherwise, and at the same time to leave the case oi Simon 
¥• Metivier undisturbed. He says, ^^much perplexity has 
'^arisen by the case of auctions; for in Simon v. Metivierj 
'< it was held, as to goods, that the auctioneer taking down the 
'^name was a signing within the statute; and it is very sin- 
^^ gular, that after, and without disturbing that, it was held by 
<^ Lord Chief Justice Eyrcy at nisi priusy that it would not do 
^^ as to land. Why not ? The form of the two clauses is not 
^^ the same ; but the terms of the memorandum in writing are 
'^ exactly the same.*' 

Shepherd Serjt. contra. The Plaintiff is not entitled to sus- 
tain this verdict. The contract is for a sale of turnips by stiches ; 
the thing sold is growing on the land ; it is measured by the 
extent of land which it covers : for every four stiches a cart- 
load of manure is to be brought on the land^ besides the price 
in money. This, then, is an interest in or concerning land. 
The case is not distinguishable from that of Crosbi/ v. WcLdS'- 
worth. Both crops are sold in a growing state, no time is 
limited for clearing them off, and it is at the option of the pur- 
chaser whether they shaU continue to grow a day oi a week. 
So in Bristow v. Waddingtony the hop contract was held to be 
an interest in land. An attempt is made to distinguish the 
present case from that, on the ground that there the hops had 
not appeared above ground at the time of the contract ; but 
this is a stronger case than that; for there the hops were to be 
gathered by the seller. Would it have altered the nature of 
this contract, if the sale had taken place when the turnips were 
a month younger, so that by an additional month's growth they 
would have become more valuable before they were consumed ? 
or does it even appear on this case that they would not have 
become larger and more valuable by standing another month 
after the sale ? (a) If the seller had stipulated to draw and 

deliver 

(a) In a later case, Parker Court of King's Bench determined 
V. Stanilandy 11 East 363. the that a sale ot potatoes in the 

ground^ 
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deliver them, perhaps he might have made this a contract for 
the sale of goods ; but the contract, as it now stands, is for an 
interest in land. To a question put by Mansfield C. J. he an- 
swered, that if a rick of hay had been sold, to be taken away 
by the buyer, he could not indeed contend that the buyer had 
an interest in the land on .which it stood : but that case was. 
rather parallel to the case of goods deposited in a warehouse, 
which clearly gave no interest in the warehouse : but here the 
turnips were daily growing and deriving an accession of value 
iirom the freehold. It is exactly the case of the timber, which^ 
speaking with mathematical correctness, receifcs an increase 
every day that it stands : [^Lens admitted this.] Bat the case 
in LfOrd Raymond cannot be law ; and after some late de- 
cisions, if the question were again to occur, it would be held 
necessary that such a contract should be in writing; and if 
writing be necessary, a stamp would be necessary also. This, 
theff, not being a contract for the sale of goods, for want of 
1 stamp is not binding. But if it were a sale of goods there is 
no sufficient signature on the part of the seller. Various rea- 
sons have been assigned for the decision in Simon v. Metivievy 
but none of the subsequent cases have recognized that it was^ 
well decided, if it goes to establish the broker^s agency for 
the buyer : the cases only say, that an auctioneer is not the 
buyer's agent in a purchase of land. [^Mansfield C. J. Per- 
haps it is a great misfortune that that case was not overturned 
before any others were decided on it ; but it has again and 
again been acted on. Lawrence J. In 7 E. 669. Hinde v. 
Whiiehausej Lord Ellenborough C. J. said that <^ In respect to 
^^ sales of goods, it had been uniformly holden that a broker 
'^ was an agent of both parties ever since the case of Simon v. 
^^ MoiivoM ; and it would be dangerous to break in upon a rule 
^ which affects all sales made by brokers acting between the 
^^ parties buying and selling." It is impossible to say how 
many hundred thousands of pounds may at this moment de- 
pend on that case.] Shepherd admitted that he had heard 
Lord Eldon C. J. rule the same point at nisi priusj and aban- 
doned that position. But this is not a contract for goods 
merely : in Waddington v. Bmtow^ Lord Alvanley C. J. held 
that the picking and cleansing of the hops was something more 
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gitrand, which wert come to fall up immediately, did not pass an 
maturity, and were to be taken interest in land. 
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tban the sale of goods ; so the bringing on the dang on the 
land is something more than the mere sale of goods ; and al- 
though the statute of frauds might not require that a contract 
for manure, or for work and labotlr, should be in writing, yet 
if the parties will reduce it into writing, a stamp becomes ne- 
cessary ; for this is an entire contract relating to a subject of 
greater value than i^SO. and it would be a fraud on the revenue 
to cut it down into a number of smaller, sums. [^ITeath and 
Chambre Js. observed that the case especially found that there 
was no (Iraud, and that as soon as the purchaser had bought 
the first lot there was a complete contract, which could not be 
avoided by his buying another lot. Mansfield C. J. Each 
buyer had a complete right of action after he was declared the 
purchaser of each respective lot.] The Plaintiff has declared 
on one entire contract ; and that could not be complete till the 
end of the whole sale ; and even if there were separate con- 
tracts entered into at the respective moments of purchasing the 
several lots^ yet if after the sale was over the parties had 
reduced the whole matter into writing, it would have been one 
entire contract for the sale of the whole quantity, and the law 
must be the same, although they should reduce the sale to 
writing after each separate lot. 

' Lens in reply observed, that no stamp was rendered neces- 
sary by the circumstance that the contract was for a sale of 
goods and something more, for that the exception in the stamp 
act was for agreements relating to the sale ofgoodsy {a) and if a 
sale of goods was an ingredient in the contract, it did not mat- 
ter what else might be contained in it : and besides, whether 
the seller was to receive the consideration for bis goods, wholly 
in money, or partly in money and partly in manure, muHt be 
quite immaterial. The argument supposed, that the stipula- 
tion to bring on the manure was a separate contract ; but it was 
a part of the same contract. Although the Plaintiff stated an 
entire contract in his special count, he failed to prove it, and 
the verdict was not taken on that count, but on the count for 
goods Imrgained and sold. [_Chambre J. observed, that on a 
count for goods sold, the Plaintiff may give evidence of as 
many different contracts as he will.] 

Cur. adv. vult. 
On a following day in the same term^ the Court observed. 
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that the statute of frauds did not require that the agent for the 1809. 
buyer should be authorised by writing; *and in the case of 
Coles V. Trecothicky and numerous other equity cases, a writ- 
ten authority had been held unnecessary, although the con- Heklis. 
trary had been once ruled ; if the Defendant had subscribed *[ 47 ] 
his own name in the third column opposite to each lot as it was 
knocked down to him, no doubt the contract would have been 
good ; or if he had expressly said to the auctioneer, put down 
my name. 

Mansfield C. J. in this term delivered the opinion of the 
Court. He observed, that some curious points had been agitated 
in this case, and recapitulated the facts. The questions are, 
whether the contract should be in writing, as being for a sale of 
goods amounting to £\0. There is no ground for that ob- 
jection, for the contract for each stich was a separate sale : for 
the same reason no stamp is necessary, because no one lot was 
worth £S0. The third question is, whether it was an Interest 
in land, and if so, whether a signing by the auctioneer is a 
signing by an agent for the purchaser; this depends on the 4th 
section of the statute, for thid is an agreement to purchase. 
The words of the statute are, ^' that no action shall be brought 
to ^^ charge any person upon any contract or sale oflandsj tene- 
^^ ments, or hereditaments, or any interest in or concerning 
^^ theniy^ unless the agreement, or some note or memorandum 
thereof, shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him 
lawfully authorised. Now as to this being an interest in land, 
we do not see bow it can be distinguished from the case of hops 
decided in this court : and if the auctioneer is an agent for the 
purchaser, then the statute of frauds is satisfied, because the 
memorandum in writing is signed by an agent for the party to 
be charged. Now this memorandum is more particular than 
most memorandums of sale are ; and upon it the auctioneer 
writes down the purchaser's name ? By what authority does 
he write down the purchaser's name ? By the authority of the 
purchaser. These persons bid, and announce their biddings, [ 48 ] 
loudly and particularly enough to be heard by the auctioneer. 
For what purpose do they do this ? That he may write down 
their names opposite to the lots ; therefore he writes the name 
by the authority of the purchaser, and he is an agent for the 
purchaser : and it does seem, therefore, that this is a contract 

signed 
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1809. signed by an agent for. the purcbaser, and consequently 19 
• binding ; and judgment must be entered for tbe plaintiff. 

EifMERSON 

-, ^' Nate^ It was not mooted on the for the Defendaot, could delegate 

Heelis. ^^ ^j ^^^ Defendant, whether his authority to the aactioneef. 
MosSy being himself only an agent 



j^^^ Chessell v. Parkin. 

Notice of mo- y^NSLO W Seijt. on the last day of Easter term moved for 

tirniM^night \^ judgment as in case of a nonsuit. It appeared that the 

is no notice, notice of the motion had been given to the Plaintiffs after nine 

o'clock on the preceding evening. The court held that this 

was not sufficient notice, and refused the rule : upon due 

notice given, the rule nisi was now granted. 



[ 49 ] 
jmn»i, Valentine v. Gulland and Others. 

^e'^^ TlEST, Serjt., had obtained a rule nisi to set aside an exe- 
*^fSto^*"th* jD cution, and the judgment which had been entered upon 
role that his a Warrant of attorney, given for securing a debt of Gulland to 
be praen*^^ the Plaintiff, by Gulland^ Knighty and JSan^m jointly, at a time 
witb^jCo^ when Cfulland was in custody on mesne process, and when, as 
ti«not*' """^ ** ^^^ sworn, no attorney on his behalf was present. Shepherd^ 
tody join inUie Serjt., in shewing cause, observed that it had been decided in tbe 
warranu ^^^ ^^ Crompton v. Siewardy 7 T. R. 19., that the rule of court 

did not apply to cases where the Defendant was detained in 
execution, but only to cases of mesne process ; and he said that 
the exception extended to those cases where other persons who 
were not in custody had joined in the warrant as collateral se- 
curities* 

The Courty however, did not assent to this latter doctrine, 
and made the rule absolute to set aside the judgment and exe- 
cution as against the principal only, leaving it to stand as 
against the sureties. 
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Babton v. Hanion, Stockwbll, Williams, Simcock, JwuS. 

and TiBBs. 

THIS was an action brought to recover the price of some if several per* 
t_ 3 i«i jiai •! • *ons bone with 

haj and corn, which appeared by the evidence given upon bones their le- 

the trial, at the Lent assizes 1809 for the county o( Kenty be- thl^^JST^^* 

fore MacdonaldC. B., to have been *ftirfii8hed by the Plaintiff »to^«of » 

' coach, in uie 

under the following circumstances. The Defendants between i^ncrai profits 
them were generally concerned as proprietors of a stage coach, are^partner^^ 
running from Hastings to London. They divided the road Sfntw^iSSic^* 
between themselves into different quarters; and the separate for froods fuiw 

. nisheo to one ' 

proprietors were severally the owners of the horses which partner for the 
drew the coach through their respective districts, and of the diawins the 
harness; and severally provided their stabling, food, and ^of^?**^ 
horsekeepers in those districts. The Defendants Hanson and road. 
TibbSf were the proprietors of the horses which drew the *[ ^ ] 
coach in the Lamberhursi quarter. Hanson occupied a stable 
at Lamberhursty of which the Plaintiff was the owner, and a 
farm, on which the horses were employed in husbandry busi- 
ness at times when they were not drawing the coach. None 
of the other partners had any property in these horses, or con- 
tributed to furnish them with com or hay. The goods in 
question were delivered for the use of these horses at the 
stable Bi^Lamberhursty and the Plaintiff had received part of 
the price by a bill which he drew on Hanson and Tibbs solely. 
It was also proved, that Hanson being unsuccessful, the Plain- 
tiff expressed his fears that he should not get paid the residue. 
The Defendants proposed to prove that it was notorious on 
the road that the separate Defendants horsed the separate 
stages, and that the tradesmen along the road gave credit to 
the Defendants separately for whatever goods they furnished. 
But the Judge held that evidence of these facts was not ad- 
missible. The profits arising from the coach were divided 
among the Defendants in proportion to the number of miles 
which they respectively drew it. ' Best Serjt. for the Defend- 
ants contended, on the authorities of <S'art7e v. Robertson^ 4 T. 
R. 420. and Coopt v. £yre, 1 H. Bl. ST., that the Defendants 
were not all jpintly liable, and that the Plaintiff, therefore, 

must 
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1809. mast be«non8uited; but the Judge left it to the jury to decide, 
^ 7*" whether the plaintiff gave *credit to Hanson and Tibbs only, or 
^^ to the whole concern, for that the particular arrangement made 

Hanson between the partners might not be notorious to all the world ; 
and Others, and since all the parties proportionably shared the general 
*L ^^ ] profits of the business, all might be liable to pay for the goods 
furnished for the purpose of producing that profit ; and it was 
more probable that the Plaintiff should be willing to give cre- 
dit to the whole concern, than to a particular individual. The 
jury found a verdict for the Plaintiff. 

Lens Serjt. now shewed cause against the rule which Best 
had in the last term obtained, for setting aside the verdict, and 
entering a nonsuit, or having a new trial. This mode of sub- 
dividing the work of a coach on a long road is very common : 
the partners agree among themselves who shall horse particu- 
lar stages, and they often shift them ; but the effect, as relating 
to others, is not such but that the persons who supply goods 
supply them to the whole concern ; and the entire partnership, 
which has the benefit of them upon every adjustment of 
the partnership account, pays for them as part of their general 
outgoings. And this, he suggested, was the mode of conduct- 
ing the business between these partners. 

The XJourt^ without hearing Best^ were clear that the evi- 
dence, as stated, left no ground for this supposition. The 
utmost that could be said upon it in favour of the Plaintiff 
was, that he let the horses to the concern for this stage ; but if 
his argument was founded on the ultimate mode of making up 
the accounts between the partners, he could at present proceed 
no further : fyv that fact did not appear. 

Rule absolute for a new trial. 



[ 52 ] Rolf v. Dart. 

To prove a TfN replevin, tried at the Westminster sittings in term, be- 
S^.ifia roffil A fore Mansfield C. J., the Defendant avowed as bailiff to 
cient to prove Edmund Hill. In order to shew that HiU was the landlord, 

that the paper 

agrees with ^ , 

what the officer of the conrt read as the contents of the record : it ii not necessary for the persons 

ezaminiog to exchange pap^ and read then alternately, as in another case. 

Shepherd 
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Shepherd Serjt proposed to give in evidence a copy of a judg^ 1809. 
ment in replevin between the same parties, obtained in the 
preceding year, upon an avowry for rent of the same pre* 
mi^es. The witness who produced the paper being asked by Daet. 
Best Serjt how he knew it was a copy, said, that he read the 
paper while the officer of the court held and read aloud the 
record to him ; and that the contents of the paper agreed with 
what the officer read. The copy was then admitted: and 
upon this evidence a verdict passed for the Defendant, and no 
motion was ever made to set it aside. The same point was 
solemnly determined upon argument in the Exchequer in a late 
case, Reid v. MargisoUj 1 Camp. 469. wherein Shepherd ar- 
gued talis viribus that this was not a sufficient proof of the 
copy of a judgment, and Best^ contra^ contended that it was. 



Dob, on the Demise of Wood, Bart. t). Morri?. 



JiiimS. 



THIS ejectment was brought to recover possession of 80 ^<»pjhoider 
acres of copyhold land, parcel of the manor of Mt/egate. lo^e to coid- 
Upon the trial before Heath J. at the Surrj/ Lent assizes 1809, condition of hit 
the Plaintiff proved that the Defendant had paid rent to his ^^^^ i^"^ 
lessor, and that he had dug pits *in the premises for the purpose ^iminish the 
of getting fuller's earth, and had not filled them up again. The by occuiooed^ 
steward of the manor proved that there was no custom within him°for a for- 
the manor entitling copyholders to dig fuller's earth, and that by^y ^^^2 
this act of waste had been presented in the manor court as a tingtbe waste 
fbrfeitare of Sir Mark Wood*a estate to the lord of the manor. formincS^ 
The Defendant's title was stated to rest on an agreement ■"^^«>"*«^ 
between a person named Brianty of whom Sir Mark Wood had '- -' 
purchased the estate, and the Defendant, by which Briant 
agreed to grant Morris a lease of the premises for twenty-one 
years, if the licence of the lord of the manor of JRj/egate could 
be obtained, and that be would use his best endeavours to 
obtain such licence ; and that in the mean time, until it could 
Jbe had, it should be lawful for the Defendant peaceably and 
quietly to enjoy and occupy the premises. And Briant agreed 
that he would obtain a licence for Morris to dig fuller's earth 
on the premises, and that it should be lawful for him to dig 

fuller's earthy fiUing up the holes again. Tfie Defendant having 

dug, 
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[64] 



dag, and not baving filled up the bole?, the Plaintiff insistecl 
that this omission was an act of waste ; and that, as it would 
have determined the^ lease if the licence had been obtained, and 
the lease actually granted^ so a court of equity would not now 
decree a performance in specie, and even the equitable estate 
likewise was determined, so that at all events he was clearly 
entitled to recover at law. It was objected, on the part of the 
Defendant, that Briant had no power to grant such a licence 
as this ; for that it would have been waste in himself to dig 
this earth, and the waste was committed by the digging, not by 
the omitting to fill up the holes, and the under-tenant dug the 
earth by the lessor^s own licence, who could not therefore 
insist on the forfeiture. Heath J. nonsuited the Plaintifi^ 
reserving the point. 

Lens Serjt. had obtained in Easter term a rule nisi to set 
aside the nonsuit, and have a new trial. He moved on another 
ground; he supposed that the plaintiff had been nonsuited o» 
the idea that this agreement amounted to a covenant not to 
turn out the Defendant : to combat which, he urged that this 
agreement did not amount to a lease for a longer time than a 
year, Doe dem. Coorc v. Clare j 1 T. 72. 741. and was therefore 
not a forfeiture for the want of the lord's licence to lease ; 
and as it was no lease to one intent, neither was it to another, 
and it conferred purely an equitable estate, which, according 
to the more recent authority of Doe dem. Hodsden v. Staples j 
S T. R. 684. over-ruling Lord MansfieUTs former decisions^ 
could not be set up in an ejectment in answer to the legal 
title of the lessor, who in thi^case had given notice to quit. 
The court admitted the position : but it appeared that the 
Plaintiff had not at the trial made that point, nor gone upon 
that title, for which two reasons were assigned ; first, because 
the time mentioned in the notice to quit had not expired when 
the ejectment was brought ; and next, because the Plaintiff's 
lessor apprehended that a court of equity would re-instate the 
Defendant ; therefore that point did not arise : and as to the 
principal point, on which the rule was granted, the Court 
on this day, upon cause shewn by Shepherd Serjt., were-clear^ 
without much discussion, that since the Plaintiff's lessor had 
undertaken to procure the Defendant a licence for the waste^ 
and had fiiiled to perform his own agreement, he could not 
turn him out upon the want of the licence. 

Rule discharged. 
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HaLLI WBLL, Clerk, v. TbAPPE0. June 8. 

THE Plaintiff declared on the statute of the Sd and Sd The common 
EAd. 0. as former and tenant of all the tithes of com Sji^y Lit, 
and hay in the parish of Nidd, for not setting out tithes. The Jjji^^g'"**' 
first count was for the tithes of 10 acres of wheat, 40 acres of is fint collected 
oats, and 10 acres of barley ; the second count was for the aodt^d^^ 
tithe of 46 acres of hay ; the third count for the tithe of certain ^^^^ 
acres of turnips; and the fourth count, for the tithe of potatoes. ^^'iJ^-J^iJ'^ 
Upon the trial of this cause at the York Spring assizes, 1809, into ba^, while 
before Lawrence 3. <^ the Plaintiff's counsel, in his opening, u^iSkinic Mt^ 
stated, that in setting out the tithe of com, the Defendant first ^1,°';^ ml^ 
reaped or sheared one land, and as the reapers came back again ins the whole 

^ , ' * ° s^^n* w com* 

to b^n' the next^ they severed the tenth sheaf, and threw it mlttiof; a 



into the furrow, and put up the other nine into shocks or stooks, j^on^the nm- 

without letting the Plaintiff see that it was fairly set out ; but ^^'^J^i 

he addressed no evidence to the last-mentioned point, nor ^7,^^^^,, 

^ tithing wheat is 

rested his case on it. The evidence as to the corn was, that in in the iheaf. 
the two preceding years the Plaintiff had set out the tithe in uieihock. 
atooks or shocks, consisting of ten sheaves ; but this year the x^^^Siia 
defendant set it'out in single sheaves, in the manner above- all cases icaje 

^ his nine parts Id 

mentioned, having on the same day given previous notice of his Uie field a re»- 
intention io set out the tithe. The Plaintiff did not pretend tbepanonto^j 
that it was unfairly tithed in fact, but contended that it ought S!te^\h^ 
to have been set out in* shocks or stooks. The evidence as to ^^^^^'^ 

the panibioner 

the hay was, that on the same day on which it was cut the reaps one land, 
owner tedded it abroad, and on collecting it together again, backaio^Se 
into what were in that country called lap-cocks, or foot-cocks, Sap thc'next, 
he set out every tenth cock. It was admitted that the grass in H*™'^" o?^^ 

.^^ . n . .. ..? tithe of the first, 

that state was not fit to put into a stack, it was neither bay nor and shocks his 
grass ; and when the Defendant's hay was again spread out, hedoesnotnvo 
there was not room for the Plaintiff to spread out his tithe to for"{hc*M!rson^ 
dry, without treading on the Defendant's hay : as much space, ^®|?|£l''^^|. 
liowever, was left for spreading out the tithe as the ground that ioner puteap 
the tithe had grown upon. It was insisted for the Plaintiff, J^o^kabSote 
that this mode of tithing could not be legal, because the parson ^^jf^l^ 

compare the 
tjtbc sheaf with the other nine, semkU that the parson ha» a rislit to take down the shock to damiiie 
the nine shaves. Per Qhamkfc </• 

*[ 66 3 was 
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1809. was debarred of the opportunity to spread and make his hay* 
Lawrence J. was of opinion that both the corn and the hay 
were properly set out ; and that it was sufficient to set out the 

Tkappes. former in sheaf, and not to put ten sheaves together : and the 
jury found a verdict for the Defendant upon the two first 
counts, and for the Plaintiff on the other two* 

Shepherdy Serjt. in Easter term moved to set aside the ver- 
dict so far as it was found for the Defendant. As to the hay^ 
he surmised that these foot-cocks were not quite so large as the 
grass cocks, in which, according to some cases^ the tithe may 
legally be set out. [The Courts interposing, observed that that 
point was too well established for argument, and that it was 
only strange that the case of Newman v. Morgan^ 10 East^ 5. 
was ever agitated at all; it was perfectly clear that the tenant 
must cut and tithe the produce in grass cocks.j As to the 
corn, in 3 AnsL 640. Tennant v. Stubbing, the parishioner in- 
sisted on a custom of throwing out the tenth sheaf, (having first 
given the rector notice of tithing ;) but it appeared that the 
custom was to make up the sheaves into unequal shocks or 

L 57 3 threaves, and at the time of carrying, to throw out the tenth 
for the parson, when, if he attended, and rejected the tenth, he 
might take the eleventh ; and Macdonald C. B. held, ^' that 
^' the custom was unreasonable, and therefore void, for it de« 
^^ prived the tithe owner of an advantage which the law al- 
<< ways gave him, of having his tithe so set out, that he might 
^' compare it with the other parts." He observed that the 
mode practised in this case equally precluded the parson from 
seeing that his tithes were fairly set out ; for the farmer, by 
^ putting his own sheaves into shocks, rendered it less easy for 
the parson to compare the tithe sheaf with the other nine : the 
fiirmer might put three or four very large sheaves in the centre 
of his shock, and the parson, having no right to take down the 
shock in order to examine them, could not discover the fraud. 
In Tennant \, Stubbing, an hour's previous notice was thought 
too short for comparing the tithe with the nine parts, and the 
time allowed here is still shorter ; for as soon as the reapers 
have sheared a land, they throw out the tithe in returning. 
[^Chambre J. If the owner shocks his sheaves so soon as to 
prevent the comparison, the parson must of necessity have the 
right to pull them down to examine them, which would be at- 
tended with monstrous inconvenience.] Manley Serjt., amicus 
curice^ mentioned the case of an action brought by a farmer 
1 against 
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against the parson for not taking away his tithes, which was 
tried before Ltt Blanc, J., at Worcester, on the common law 
rights not on any special custom of tithing ; and the learned 
Judge nonsuited the PlaintifT because the tithe was set out in 
shea^ and not in shock : and the case was never afterwards 
moved. \_Mansfield C. J. observed that cases had often been 
agitated in the Court of Exchequer upon the question, how 
much of a field may be cut and taken away at one time without 
letting the parson see more of it: but certainly one land 
seemed too little.] The Court granted a rule nisi as to the 
com^ but refused it as to the second count which respected the 
hay. 

On this day Lawrence J., on reporting the evidence, ob- 
served that the Plaintiff at the trial rested his case on the 
ground that the common law mode of setting out the tithe of 
corn was in shock, not in sheaf, and did not then rely on the 
point which Shepherd had made, that the parson could not com- 
pare and judge of the equality of the tithe, nor had addressed any 
evidence to that point, although it was incidentally mentioned 
in opening the case. Upon the principal point, that the com- 
mon law mode of tithing corn is in the sheaf, he referred to the 
fellowing authorities : Lamb v. Tattersall, 2 Wood, 418. 
Bendish v. Kemble, 2 Wood, 345. ; in both of which cases 
the Defendant relied on his setting out the tithe of wheat in 
sheaf; and the Court directed an issue to try whether the cus- 
tom within the parish was to set out wheat in shock, or in 
eheaf : but this issue would not have been directed, unless the 
common law method were to set it out in the sheaf. Oibson^s 
Codex, 456. says the common law method is in the sheaf. 
1 Ro, Ab. 644. pL 5« ^' The parishioner of common right 
^ ought to make his com into sheaves," and pi. 6. <^ The pa- 
^^ rishioner is not bound to gather or set up his corn in fail- 
^ locks, or heaps, but it is a good manner of tithing to throw 
" the shocks out ;" by which word lie there evidently means 
sheaves. Authorities to the same effect are. Anon. Latch. 336. 
Watson, 549. Tennant v. Stubbing, 4 Gwill. 1440. Archbishop 
of York V. Stapleton, 2 Atk. 136. Erskine v. Ruffle and Brew* 
tier, 3 GzDill, 966. Ledgar v. Langley, 1 Sid. 285. 

The Court were unanimous, that they could not upon the 
present occasion go into the question, whether the parson had 
Teasonable time to compare his tithe with the nine parts, as 
the case did not turn upon that point at the trial : but the law 

on 
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1809. on that subject clearly was, that the tithe must be so set out, 
„ and the nine parts left so long, that the parson may have an 

^ opportunity of judging by the view whether the tithe is fairly 

Tbappes. set out or not 

Rule discharged. 
Cockelly Serjt. against the rule. 



JumU. Doe, on the Demise of Peter Gbeasly v. Nelson and 

Another. 



• Jtoi"to'5lrt« TOHN Greash/^ by Jiis last will, dated the 13th of Oct. 
coyeiy with cr 1769, devised all his real estates whatsoever unto his wife 
that the taiant Sardh Greoslj/^ late Sarah Hawheslej/ spinster, for her natural 
thetemw?for* life, and from and immediately after her decease, he devised 
^^^'^ '^ ^^ same unto and to the use of Elizabeth Greasli/y then an 
in tau, who infant of the age of two months, or thereabouts, his only 

^mnMm^' ^ daughter and child by the said S. Greasli/ his then wife, and of 
vonchee. jj^^ |jgjj.g ^f jjgj, jj^jy . j^,jj jf ^j^g gg^y jg^ Greaslt/^ his daugh- 

ter, should happen to die without issue, then to the use and 
behoof of the testator's three nephews, Peter Greasly^ William 
Greaslt/y and John Greaslt/y and of their several respective 
heirs and assigns, as tenants in common. E. Greasly^ having 
died in 1792, leaving no issue, and Sarah the testator's wife, 
who after his decease married the Defendant Nelson^ being 
since dead, P. Grcaslj/ the remainder-man brought three seve- 
ral ejectments, to recover the several devised premises, being 
situated in three counties. The Defendant rested his title on 
a recovery suffered in Easter term, 31 Geo. 3., at which time 
E. Greasli/ was of age ; in which recovery, T. Goulton was 
demandant, and R. F. Ziee tenant, who vouched to warranty 
[ 60 ] Geo. Nelson and Sarah his wife, and E, Greasli/ jointly, who 
appeared, and jointly vouched over the common vouchee. 
HayUy J., before whom one of these causes was tried at 
the Nottingham Spring assizes 1809, was at first disposed to 
think the recovery defective on account of the joint voucher; 
but recollecting the case of Page v. Haj/ward^ I Salh. 570., 
he directed a nonsuit with liberty for the Plaintiff to move to 

iset it m^* 

Vaughan 
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Vaugkan Serjt. accordingly, in Easier term, obtained a rule 
nisL He observed that in Page v. Haywatd^ the best report 
of which is found in Pigoty 176., where the joint voucher of 
tenant in tail and remainder- man in tail was held good, it was 
wholly unnecessary to vouch the latter, because the former 
was fblly competent to take the recovery over in value : and 
tliat the learned Judge^ upon the trial, was at first of an opi- 
nion strongly against it, according to the authority of Zjeech v. 
Cokj Cro. El. 670. And Pigoi^ 37. says that no man would 
luive the boldness to suffer a recovery in this manner. 

WilUams Serjt. shewed cause against this rule. It would 
shake half the titles in the kingdom to contend that if a person 
be vouched jointly with SO others, whether tenants in tail or 
not, and vouch over the common vouchee, it would not be 
good. 

The Coufiy stopping him, called on Vaughan to support his 
rale, and be admitted that the cases of Page v. Hayward^ and 
Martin dem. Tregonwell v. Sirahan^ Willes 4tiA. where it is held 
that the bar no longer depends on the recovery over in value, 
but on a recovery being one of the common assurances of the 
land, had so shaken the doctrine laid down in Leech v. Cb/e, 
that he could not support his rule^ which was accordingly 

Discharged. 
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Ambrose v. Hopwood. 



[61] 
Jiuie 14. 



THE declaration averred that the Defendant drew a bill of 
exchange directed to T. CAarAon, and thereby required him 
two months after date to pay to the 'Defendant's order 100/. ; 
which bill the said Thomas afterwards, to wit, at, &c. accepted, 
and by such his acceptance made the said bill payable at cer- 
tain persons using the stile of Messrs. FreematCs and Co. No. 6, 
Church-street, Bermondsey, Southwark, and that at the expira- 
tion of the time appointed for the payment of the money 
thereiin mentioned, the bill was in due manner shewn and 
presented to the said Messrs. Freeman and Co. for payment, 
and was dishonoured. The Defendant demurred specially for 
causes which Shepherd Serjt.^ of counsel for the demurrer, ad- 
mitted 



If a declarer 
tion alleges a 
bill to be ac- 
cepted payable 
at the houfe of 
certain penons 
at a particoiar 
place, it must 
al§o aver that 
the bill was 
presented for 
payment at 
that place, and 
not to those 
persons gene- 
rally. 
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mitted he could not support ; but be insisted tbat there was no 
due averment of the presenting the bill for payment, and that 
this objection, which was not one of the causes assigned, went 
to the substance of the case ; for consistently with this aver- 
ment, the bill might be presented to Messrs. Freeman at the 
Royal Exchange, or at some other place, where the Defendant 
did not undertake that they should pay it : by the tenor of the 
acceptance it was to be presented at a particular place only. 

Onslow Serjt., conird. 

The Court held the objection fatal (a), but permitted the 
Plaintiff to amend on payment of costs. 

(a) But see Huffam y. Ellis^ term ISll^ post. toI. 3. where the 
Cor. Dom. Proc. in Error, Easter contrary was decided. 



June 14. 
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TnrJUGJIAN Serjt. moved that the Plaintiffs might give 
r security for the costs in this action. One of them was 
a bankrupt, the other was a prisoner in Newgate; *and the 
affidavit on which he moved, stated the deponent's belief that 
neither of them was possessed of any property : and the case 
of Webb v. Ward, 7 T. R. 296. was cited, in which, being an 
action brought by an uncertificated bankrupt, the Court com* 
pelled his assignees to give security for the costs. In the pre- 
sent case, if any thing should be recovered by the Plaintiff, it 
would equally as in that case become the property of the as- 
signees. The Plaintiffs themselves also sued as the assignees 
of a bankrupt. 

The Court held, that unless some express authority could be 
found td warrant such an interposition, they could not grant 
the rule. The presumption of the law was in favour of the 
innocence of the man in prison, and the Defendant might sue 
him for the costs. The accident of a person's being in prison 
did not take away his right to sue, were it for ten thousand 
pounds. 

Rule refused. 
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PhILP v. DoNATt. June 17. 

THE Plaintiff declared in asmmpsiiy for part of the ex« Before mao 
pence of building a certain party wall before then built bnuu^ra the 
at the PlaintifTs expence, according to the directions of the ^^^^^;^ 
ttat. 14 Oeo. 9. e. 78., between a messuage of the Plaintiff, portion of tiie 
and an adjoining messuage, and which wall bad before then iHindiDsa 
been made use of by the Defendant, who before, and at the S^nu p^JI^ 
time of building and finishing the same, was the owner o^ and Jil^^li^n^'^ 
the person entitled to, the improved rent of such adjoininir nas^bedeii- 

111. r • * X r A • ^L ^*'***» whether 

messuage; and also for a certam part of certain other ex- the boose be oo- 
pences which were necessary for the pulling down of a certain oiniero/by a 
old party wall between the said several buildings, before that fo^j^'aj^alid 
time * pulled down at the ezpenceof the Plaintiff agreeably to of themoney 
tbe directions of the same act. The Defendant pleaded the si days before 
general issue. The question in the cause depended upon the *^^p T^i^' 
41st, and two or three preceding sections of the act. The list ^ -" 
section enacts that the person at whose expence any party wall 
. shall be built, agreeably to the directions of that act, shall be 
reimbursed by the owner or owners, who shall be entitled to 
the improved rent of the adjoining building, and who shall at 
ftny time make use of such party wall, a part of the expence 
of building the same, in the proportion therein mentioned, 
<which varies in respect of the class of buildings to which the 
house benefited belongs,) to be paid in respect of every such 
party wall as should be built against or adjoining to any other 
house, so soon as such party wall should be completely built 
and finished ; and that the owner or occupier of such adjoin- 
ing house or building should, together with such proportional 
part of the expence of building such party wall, also pay a 
like proportional part of all other expences which should be 
necessary to the pulling, down the- old party wall ; and the 
whole of all the reasonable expences of shoring up such adjoin- 
ing house, and of removing any goods, furniture, or other things. 
And it 18 thereby directed that the expence of building any 
aueb party widl shall be estimated at 7/. 15^. per rod for the 
Hew brickwork, deducting thereout after the rate of S8#. per 
Md for th# malermls, if any, of so mach of the old wall as did 
Vol/. II. E belong 
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belong to such adjoining building ; and that within ten daj9 
after such party wall shall be built^ or so soon after as conve- 
niently might be, such first builder or builders shall leave at 
such adjoining house a true account in writing of the number 
of rods in such party wall, for which the owner or owners of 
such adjoining house shall be liable to pay, and of the deduc- 
tion which such owner or owners shall be entitled to make 
thereout on account of such materials, and also on account of 
such other expences as aforesaid ; whereupon it shall be law- 
ful for the tenant or occupier of such adjoining building to 
pay such proportional part as aforesaid, to such first builder 
for the same, and also for shoring and supporting such adjoin- 
ing building, and for all such other expences as are thereinbe- 
fore directed to be paid by the owner or owners of such ad- 
joining building, and to deduct the same out of the rent whicli 
shall become due from him to such owner or owners under 
whom he holds the same, until he shall be reimbursed. And 
in case the same be not paid within SI days next after demand 
thereof, then the same shall and may be recovered, with full 
costs, of and from such owner or owners by action of debt, or 
on the case. Upon the trial of this cause at the Westminster 
sittings after last Easter term, before Mansfield C. J., it" ap- 
peared that the Plaintifi" had taken down an old party wall, 
which stood between his own house and the contiguous house 
of the Defendant, which was in her own occupation, and had 
built a new party wall in the room of it, at the expence of 
SOO/. ; forming part of an entire new house, which the Plaintiff 
had erected there for himself; and no account of the expence 
of the party wall was delivered to the Defendant until after 
the whole house was completed. But the Plaintiff proved, 
that about two months after the party wall was finished, an 
account was delivered at the Defendant's house, and that the 
Plaintiff's attorney had several times attended the Defendant 
with the bills of the expences, and had gone over and ex- 
amined the several items with her. It was objected, on behalf 
of the Defendant, that the Plaintiff had failed to prove four 
essential things. 1. That he had paid the money for the work 
which had been done. 2. That be had delivered at the ad- 
joining house, within ten days after the wall was built, a true 
account in writing of the number of rods in the party wall ; 
or, 3. of the deduction which the owner was entitled to make, 
in respect of the materials of the old -party wall. 4. That no 

demand 
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demand bad been made of the money due, nor bad there con- 1809. 
sequently been any failure to pay within 91 days after demand, 
which was necessary to constitute the very foundation of the 
action. The jury found a rerdict for the Plaintiff; for the pro- Donati. 
portion of the sums claimed, which would be due if the house 
benefited were of the same class with the Plaintiff's, with 
leaTe for the Plaintiff to move to reduce the damages, or to 
enter a nonsuit. 

Accordingly Besi Seijt., in the last term, obtained a rule 
nisi / and on this day, 

Shepherd Seijt., shewed cause. He contended that the re- 
gulations of this section requiring an account to be delivered 
are only directory, and apply only to the case where a tenant, 
and not the owner, occupies the bouse benefited by the party 
wall. These accounts are intended only as warrants to the 
occupier to authorize his payment of the money for hi^ land- 
lord, and to enable hire upon the evidence of these vouchers to 
recoup himself out of his next rent ; but they are not necessary 
where the house is not occupied by a tenant, who has accounts 
to pass with his landlord, but by the owner himself, who has no 
one to account to for his expenditure. The act indeed gives 
the builder an action against the owner, not requiring that he 
shall be also the occupier; but it gives the occupier an option 
to pay the money, and deduct it from the rent due to the land- 
lord ; for which there is this very good reason, that it may be 
Tery desirable for the occupier to have the party wall rebuilt, 
but the landlord may not be equally solicitous to incur the 
expence of it; and it is only for the sake of enabling the 
tenant to reimburse himself, that these requisites are to be 
complied with. 

Besij conird. In the first place, it is now clear on the evi- [<(<}] 
dence that the Defendant's house is of a smaller class than the 
Plaintiff's, and that she is therefore liable to pay only one 
fourth, instead of one half of the expence of the wall. (This 
was admitted on the part of the Plaintiff.) In the next place, 
no account of the materials of the old wall was delivered, nor 
was any account of the expences of the party-wall delivered 
within ten days or a convenient time. Nor was there any de* 
mand at all made of the money, unless the mere delivery of 
some accounts could be deemed to imply a demand. These 
requisites must be complied with in all cases before any action 
at all Wi.b$ brought agii^st the owner of the adjacent house. 

E 9 Maiy sFiELn 
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1800; . Mansfield C. J. The words of the act whicb give the 
action are, ^^ And in case the same shall not be paid within 31 
<^ days after demand thereof, then the $ame shall and may be 
<< recofered, tog;ether with full costs of suit, of and from each 
^^ owner or owners/' Is not the same still the price to be paid 
ibr buildmg the wall, for shoring up the adjoining house, &c. 
and there is nothing eke in the sentence to which the word 
same can refer. Is not that then the sum io be contained 
in that account ? The act says nothing of the occupier having 
21 days to pay it in ; it states that SI days after demand there- 
of an action may be brought against the owner. The aecoant 
delivered in this case contained no hint of the value of the old 
materials, nor was any formal demand made. The statute 
requires a formal demand of the money before an action can be 
brought, as much as the common law requires a formal demand 
upon an entry for a forfeiture. 

Rule absolute to enter a nonsuit. 



[87] 

•/wie 19. 



Bullock v. Morris. 



If a Plaintiff 
ne oat writs 
into two ooDO- 
tiet, and arrest 
tlie Defendant 
in botli, who 
ciTet bail in 
both, tlie De- 
fendant docs 
sot tlereby ob- 
tain tlierij^ht of 
electing in 
wliich connty 
thebaUsliaU 
stand. 

Bat tlie bail 
first riven con- 
tiDoeliable. 



THE Plaintiff issued a capias into Somersetshire; but the 
defendant not being there found, he issued another ori- 
ginal capias into Middlesex j on which the Defendant was taken 
in that county, and gave bail. On the Slst oi January the bail 
bond was assigned to the Plaintiff, and on the 1st of Pehruary 
the Defendant was arrested at Ba/A, on the capias first sued out, 
and gave bail to the sheriff there. The defendant was almost im- 
mediately apprised that this was a mistahe, and that he need not 
pot in hail to this writ, as no further proceedings would be had 
on it. Best Serjt. had obtained a rule nisi to set aside the 
assignment of the bail-bond by the sherHT of Middlesex^ for 
irregularity, on the ground that the party was arrested in 
Somerset^ and had given bail there. 

Shepherd Serjt. on this day contended, that upon the ftets, 
there was no irregularity in the assignment of the first bail- 
bond, althongh the Plaintiff might perhaps be liable to an 
action for Mse imprisonnieAt in making;; the secend ariMf . 

Best^ 



I 
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Besty contrd, contended that the defendant being arrested in 
two counties, although there ivas only one affidavit to hold to 
bail, he could not be held to bail in both counties, and might 
elect in which of them be would put in bail. 

Tie Court coald not discoyer any ground for setting aside 
the proceedings on the first bail-bond. Ttie bail in Middlesex 
was not wrongly put in. It would be right that the proceedings 
in Somerset should be set aside, and that the Plaintiff should 
pay the cost of those proceedings up to the time when he gave 
notice that he should not proceed in Somerset. But they let 
in the Defendant to try the cause in Middlesex^ the bail»boad 
ia that county standing as a security ; and discharged Uie rule, 
without costs oo either aide. 
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Wybormb 9. Ross. 



«/»m19. 



THE Defendant in this case had given the Plaintiff a cog* ^jSHS!^^ ^ 
turnt for the amount of a banker^s check, on which he was by iiwScraptty 
sued. About two years afterwards a second commission of ^cr^Ukate. 
bankrupt issued against the Defendant, and he had since ob« 
taioed his certificate; but no dividend had been declared. 
The Plaintiff having lately entered up judgment, and taken 
out execution, Pell Serjt. moved to set it aside, suggesting 
that the cognovit was discharged by bankruptcy and certificate. 
But The Court observed, that a cognovit is a mere acknow- 
ledgement of the amount of the damages ; and where a man 
acknowledges the cause of action, the Plaintiff may sign judg- 
ment at any time. This was not like a warrant of attorney. 

Rule refused. 
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j^90. Hill, Clerk, v. The Bishop of Exeter, Edward Thomp- 
son Mat, Clerk, and Richard Langdon, Clerk. 

Tbe release of fT^HIS was a writ of guare impedii brought to establish the 
toaiiticated JL PlaifitiflTs fight to present to the vacant vicarage or 
^A^^ Fremington, inihe county of Devon. The Plaintiff in his de- 
conrideratioo ^ja^ation deduced his title from Rkhard Hawkins and 

in a deeoy lo 

•Toid a fonner Thomozin his wife, who in 1660, in right of Thomatin^ were 
^^neo^tet. seized in fee of the advowson, and presented to the vicarage, 
iu^o^h'the then being vacant, J. Collibeer their clerk, (who was there- 
S^ri^theori- "P^" admitted, instituted, and inducted,) through divers 
ginai tuit, bat descents and mesne conveyances, to Daraihy Hawkinsy who in 
wot, and enter- 1721 intermarried with Wm. Littlejohn. He further stated, 
ofrefemcp/^ that the vicarage becoming vacant in 1725, one John II awke 
h^oM^^ usurping on the right of the said William and Dorothy^ pre- 
havebeen sented one Charles Hilly who was admitted, instituted, and 
jodipentinthe inducted : that during his incumbency, in Michaelmas term 
* AiSiiiiplttid- SS G. 2., a fine sur conusance de droit come ceoy Sec. between 
l2i?it u* ST *^' Rogersy Plaintiff, and Wm. and Dorothy Littlejohny Defor- 
ncceataryto ciants. was levied of the said advowson, to the use of such 

shew what was 

thendneor person or persons as the said Dorothy by deed or *will, exe- 
cSsdirKieaMd. cuted in the presence of three witnesses, should give, devise, 
advowsra ^ex^ ^^ grant the next presentation to, and after the death of the 
cept the next person who should be thereupon presented, to the use of such 
mSedoringa person in fee as the said Dorothy should by deed or will, 
^^^y« ^ similarly attested, give, devise, or grant ; and in default of 
feeof M^^^" such gift, to the use of W. Littlyohn and his heirs. That in 
TuwsoD, except pursuance of this power, Dorothy j by indenture of 26th Dec. 
lentaS^of 1759, made between herself and Ann Hilly and duly executed 
ood^ the same '^ presence of three witnesses, granted to Ann Hill and her 
Sde*t^o?of sissigns the then next presentation. That Dorothy died in 
nataraiioye 1761, Without having made any further disposition of the ad- 
convened the vowson ; whereupon W^ Litllejohn became sole seized in fee, 
toeTSs'^n. subject to the grant to Ann HiUy and by indenture of the 24th 

apoo a iracaocy 

bappeniog, C, daimioe title to the advowson, contested the next prasentation against B. in a mutrt 
impedU. J.^ B,^ and C, entered into a compromise, upon tbe terms that C shooM release his <^inM 
to ji, and B. accord in|; to their respective interests, and that Jf. shoold convey to C. the then next 
foUowins presentatioBf which he did. Held that the grant of that prasentatioa was a coiiTeyance for 
a valuable oonMdeiatMM, aiul was paiainoiim to tbefiiiU ande tb the Ml of ^ 

•[ 70 ] 1 of 
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9f October 1765j gare, g^nted, bargained, aod sold the same 1809. 
advowBOD to Charles Hilly the faiher of the Plaiotiff, in fee. ~ 
That on the I st of June^ 1773, the Ticarage became vacant by ^^ 

the death of Charles Hill the incumbeniy which was the next The Bishop 
▼acancy thereof after the grant to Ann Hill. And the same of E^xsTKa 
Ticarage being so vacant, and Charles the father being seised ^ Utoers. 
in fee of the advowson, except the vacancy, by indenture of 
lit Dec. 1773, made between Charles Hill the father and 
Charles Hill the Plaintiffs C. H. the father granted, bar- 
gained, and sold the same advowson unto and to the use of 
C H. the Plaintiffs and his heirs. That afterwards, on the 
15th of Dec. 1773, one Samuel Cooke^ clerk, by virtue of the 
grant to Ann Hill, was presented to the vicarage ; and the 
said Charles Hill the Plaintiffs being so seised, the vicarage on 
1st June 1807 became vacant by the death of Samuel Caokcj 
and was still vacant, and it belonged to the said Charles the 
Plaintiff to present thereto, and the Defendants hindered him 
thereof. Wherefore, &c. 

To this declaration the bishop pleaded a disclaimer^ except 
as ordinary. The Defendant, Edtoard Thompson May^ craved [ 71 ] 
oyer of the indenture of 1st Dec. 1773. Upon oyer, it appeared 
to be made between Charles Hill, of Tavistock, clerk, of the 
one part, and Charles Hill his son of the other part. And 
after therein reciting that the said Charles Hill claimed to be 
leised in fee of the advowson of the vicarage of the parish 
church of Fremington, except the present vacancy on the death 
of Charles Hill (the incumbent,) which was to be filled up by a 
proper clerk to be presented by some other person, as by the 
conveyances might appear, it was witnessed that Charles Hillj 
in consideration of five shillings, and for divers other good 
causes and considerations, and in consideration of natural love 
and affection towards C. H. the son, and for his advancement 
in the world, did grant, bargain, and sell the same advowson* 
onto and unto the use of the said Charles Hill the son, bis 
heirs and assigns. The grantor then covenanted against 
incumbrances by himself, and for quiet enjoyment against 
himself, (the right of presenlation which was then vacant, and 
which was theretofore granted to Ann Hill by JVm. Littl^ohn * 
and Dorothy his wife, and then vested in Robert Cooke, Esq. 
excepted.) The Defendant May then pleaded that C. Hill 
the incumbent died in Jurie 1773 ; and that the said indenture 
was made and executed after the .vicarage becme void by his 

death. 
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1909* death, and while the same remained void (a), and before the 
. "Z ' admission, institution, and induction of the said Samuel Cooke 
^^ thereto, and while the suit thereinafter mentioned was pending; 

The Bishop and that Charles Hill the PiaintiflT, at the time of the execution 
of Exeter of the indenture, was an infant of the aire of 16 years, and that 
■na \/aien. ^jjj^ ♦said indenture was made on no other consideration than 
L ' ^ J that which was therein expressed : and (iirther, that on the 
death of Charles Hill the incumbent, Robert Cooke presented 
Samuel Cooke, clerk, his brother, as a fit person to serve or fill 
the said church, and there beins: several caveats entered by the 
said Robert Cooke, William Creed, Gent, and Samuel Mat/y 
fhther of the said Edward Thompson May, Elizabeth Penrose^ 
and others, the then Lord Bishop of Exeter declined to admit, 
institute, or induct any clerk, until the right of the said vi- 
carage should be legally determined ; whereupon the said 
Robert Cooke sued out his writ of quare impedit against the 
Lord Bishop of Exeter, William Cr^ed, Samuel May, and 
Elizabeth Penrose, and declared thereon ; and the Bishop 
pleaded that he claimed nothing in the advowson but as 
ordinary, and Creed pleaded his title, and Samuel May, 
claiming title to the advowson, pleaded the same, and Roberi 
Cooke replied to the pleas of all the Defendants, and the said 
Samuel May rejoined thereto, and the said Elizabeth suffered 
judgment to go against her ; and thereupon several issues 
were joined, as between Robert Cooke and the Bishop, and 
Creed and Samuel May ; and the cause came on^ to be tried 
at the Summer assizes, held on the 8th day of August 1775, 
at the castle of Exeter, when by the consent of the said parties, 
and (ff the said Charles Hill the father, present then in court and 
consenting to the proceedings thereinafter stated, a verdict 
was found for Robert Cooke the Plaintiff, against the said 
Defendants, subject to an order of Nisi Prius, or assise, 
then and there made in the said cause, whereby it was ordered 
^ by the Court there, by and with the consent of the several 
parties thereto, their counsel and attornies, that the Defendant 

(a) There was no discussion Bishop of Lincoln ▼. Wolfersian^ 

OB this ptirt of the plea on the S Burr. 1511. in which is an 

qoestion whether the vacancy of erroneous statement, corrected la 

a liting TitialeB a grant of the ad- 3 BL 1065. Barret v. OhM. 

vowson excUtflfe of the then Walker ▼• Hammemi^f 3 Lei. 

vamnt torn. Aathorifiat aie, U6. Sk^mer,90. 

Samuel 
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Samuel May should rdease to Bd^bert Cook Us right and 1S09. 
title to the next presBDtatioay and to the s^me Charkt Hill ^^ 
thefUier the right to the advowaon ; and the said Charks Hitt ^ 
being then preaeot in court, aad coosentiog thereto, ^aod TheBitb^p 
uodertakiug for theanselves add -their representatives to present <^' ^Ef^ 
the said Samuel May or his assigns to the said vicamge, on the - ^^tJi®'** 
aroidance next after the then present one ; and the wid L ' ^ J 
Robeti Cook paying Samuel May 751. in part of his costs for 
lelinquishing his claim to the said then present turn and 
avoidance, in ease the said Robert Cook the Plaintiff should 
leeover the presentation to the then avoidance; but if he should 
net, the Defendant Samuel May was to be at liberty to liti^ 
gate the title to the advowson with any ofter claimant or 
dainmnts ; and it was further ordered, that the said order 
dKMild be made a rule of court ; which order of Nisi Prim 
afterwards, in Hilary term 1776, was in due manner n^de a 
rale of court: and the said E. T» May further averred, diat 
jodgment was entered up and signed on the said verdict, and a 
writ issued thereon out of the Court of Common Pleas, di- 
veeted to the Bishop of Exeter^ commanding him, that not* 
withstanding his disclaimer, and the several claims of the De* 
fendants Creeds Samuel May^ and EKzabeih Penrose^ he 
should admit a fit person to the vicarage, at the presentation 
of Robert Cook; and Samuel Cooky on the presentation of 
Robert Cooky was afterwards in pursuance of the said verdict 
aad jodgmeut, and writ thereon since issuedj lawfully insti* 
tated and inducted accordingly into the said vicarage. Sec; 
and iiirther that the said Samuel May^ in pursuance of and in 
obedience to the said order of Nisi Prius^ and rule, after- 
wards, and after the said church was so full of the said Samuel 
G)ok by deed of the Sd of October 1778, but which being in 
4be possession of Charles Hill the Plaintiffs the said E. T. May 
^enld not bring into court, gave, granted aad released all his 
wiglit and title to the advowson ^ of the vicarage and parish 
^orch of Fremiugton aforesaid, and all right and title what- 
eoewr to the presentation to the vicarage of the said church, lo 
the said Chi^rles HUl, the fother of Charks HiU the Pkintiff, 
and his heirs ; and thereupon afterwards, and while the said [ 74 ] 
Charke Rill the fother was so seised of the said advowson as 
afoiesaid, to wit, on the day and year last aforesaid, Charks 
Mill Hkfathar^ aad Robert Cook^ for md in eonsidetatioo ef 
thepitBises,4uidof IheaaideoMMt, vwdiet, osder, nds^ and 

release, 
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1809. rdeaae, b; indenture between the said Ckwrles HiU the father 

"^ and Robert Cookj of the one part, and Samuel May of the 

^^^ otb^r part, reciting the above-mentioned ayoidanee, suit, ft'ial, 
The Bifhop verdict, order, judgment, rule, and release, in pursuance of 
of ExcTKR and in obedience to the said order of Nisi Priusj and rule of 
and Others. Qo^f\^ ^nd in consideration of 5s. to each of them, and for 
divers good causes and considerations them the said Charles 
Hill and Robert Cook thereunto moving, did, as far as they 
lawfully could or might do, give, grant, bargain, sell, transfer, 
and set over unto the said Samuel May j his executors, adni* 
nistrators, and assigns, the first and next presentation and firee 
disposition of the said vicarage ; and the said Charles Hill and 
Robert Cook did thereby covenant, that it should be lawful for 
the said Samuel May^ his executors, administrators, and assigns, 
whensoever and howsoever, either by death, resignation, pri- 
vation, or cession of the said Samuel Cook so presented, 
and then instituted and inducted into the same church, or by 
any ways or means whatsoever the aforesaid church of Ftee^ 
mifigton should first or next happen to be void, to present any 
fit person thereunto ; and to do all other acts and things be- 
longing to the office of patron, for the better fulfilling, accom- 
plishing, and establishing such next vacation or avoidance only, 
as fully and effectually as the said Charles Hill and Robert 
Cookj or either of them, in that behalf might or could do, not- 
withstanding the said indenture : there were also covenants in 
the usual form, for further assurance, against incumbrances by 
them the said Charles Hill and Robert Cook, or any persons 
I 75 ] claiming under them, and for quiet enjoyment in as full and 
ample a manner as they the said Charles Hill and Robert Cook^ 
or either of them, their or either of their respective executors, 
administrators, or assigns, might have enjoyed the same if the 
said indenture had not been made, without the lawful let, &c. 
of the said Charles HiU and Robert Cook, or any claiming 
under them ; and a covenant by Charles HiU for the production 
of title deeds. The Defendant May then averred, that 
Samuel May being by virtue of this deed possessed of the 
next presentation to the vicarage, afterwards, on the 5th of 
October, 1801, made his will in writing, and thereby gave and 
bequeathed to E. T. May all his right, title, and interest in 
and to the same advowson, and having made Samuel Thamp^ 
son May his executor, on the 1st oS January, 180S, died, widi- 
out altering or revoking his will, whereupon the said Samuel 

Thompson 
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Thompson May duly proved the aiiiie, and assented to the 1809. 
said legacy; and that E. T. May haying thereupon become-, 
possessed thereof, the said vicarage on the 1st of June^ 1807, 
became and yet was vacant by the death of Samuel Cookf which The Biskop 
was the first and next avoidance after the said grant to the of £xeter 
sud Samuel May / whereby it belonged to the said E. T. "^ Others. 
May to present. The Defendant, E. T. May^ secondly 
pleaded the same introductory facts as before, and that the 
indenture of- Ist December^ 1773^ was made on no other con* 
sideration than that which is therein expressed, and on nO; 
valuable consideration whatsoever; and that the same wai^ 
fraudulently made by the said Charles Hill ike father^ with 
intent to deceive and defraud the said Samuel May. . The plea 
then went on to state the proceedings on the first quare im^ 
pedit and the trial ; and that by consent of the parties, and of 
the said Charles Hill the father ^ present there in court, and con* 
seating to the proceedings thereinafter stated, the said Charles 
Hill the father then and there pretending and claiming to be 
interested in the advowson of the said vicarage^ and neither pro- 
ducingf or giving notice of the said indenture of the 1st day of [ 76 ] 
December, 177S, a verdict was found fi>r the said Robert 
Cookj &c. ; the plea then proceeded to state the other circum- 
stances as in the former plea. 

The Plaintiff to the first plea of the Defendant May replied, 
that Samuel May had not any right, title, or interest whatso- 
ever of, in, or to the said advowson of the right of the then 
presentation, or of, in, or to the advowson of the vicarage or 
parish church of Fremington aforesaid, or to the vicarage of 
the said parish church, at the time when the said suit in the 
said first plea mentioned was commenced and was depending, or 
at the time of the making of the order of iVir>i Prius^ or at the 
time of making the same a rule of Court, or at the time when 
the judgment was entered up, or writ issued, or at the time 
"When Samuel Cook was instituted and inducted, or at the time 
of making of the said deed of the 2d October^ 1778: and to the 
last plea of the Defendant May^ he replied in the same terms, 
and concluded by traversing that the said deed of Ist De^ 
cember, 1773, was fraudulently made by the said Charles Hill 
the father with an intent to deceive and defraud the said Samuel 
May. The Defendant May^ after several imparbmces, de- 
murred generally to the first replication, and rejoined to the 
last replication by tendering an issue on the traverse of the 

firaud. 
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1800. fhmd. The Plaintiff joined in demmrer and issue. Thn plea 
'7Z of tbe Defendant iMngdan Was not material to tlie present case. 



^^ Ijens Serjt. in support of the demurrer. The indenture of 

Tbe E^hop Deeemhtry 1773, to C. JTilly is a fraudulent conveyance under 
of EziTsa the stat. S7 EHz. c. 4. and void against a subsequent purchaser 
and Others, f^ ^ g^^ consideration. Doe ex dem. Bothell v. Martyr j 1 
New JRep» SS2. That natural love and afiectton is not a va- 
ir 77 1 luable consideration will hardly be disputed, after the case of 
Doe dem. Oiley v. Mannings 9 East 59. (to which the Court 
agreed) ; and the only question therefore is, whether the grant 
of (he presentation to S. Maj/j of the Sd October 1778, was a 
conveyance for a good and valuable consideration. It is not 
necessary, in order to make a good conveyance under the stat. 
of S7 EUz. that the consideration should consist of money : 
any other good and valuable consideration is of equal efibct ; 
and it is unnecessary to cite cases, to shew that the releasing of 
an adverse title is a good consideration. At the time of the 
compromise, Cooke and Hill had between them, as the plaintiff 
contends, the whole advowson ; Cooke having the tiien va- 
cant presentation^ and Hill the residue of the advowson; 
May interposed his daim, and upon this claim a quare 
impedit came on to be tried, and while the matter was 
yet to be tried by evidence, that evidence being not yet 
disclosed, the parties enter into a compromise; the whole 
argument against the value of this consideration is, the plain- 
tiff's assumption, that if the trial had proceeded, the then 
naintiff would have shewn in evidence that the thep Defend- 
ant May had no title at all, and that, though he gave up all his 
tiaim, yet, as he had nothing, therefore he gave nothing; this 
is an attempt to rip up the whole matter, and to put it *on the 
same (doting on which it stood on that day ; but the answer to 
it is, the Defendant gave the release as a price, and the Plain- 
tiff was content to receive it as a price : the one party was 
then content to take the remainder of the advowson only, and 
the other wasf content to give it. That was therefore by his own 
admission a valuable consideration, and must prevail against the 
prior grant in consideration of natural love and affection only. 
[ 78 1 Shepherd Seijt. contra. The first question is, whether the 

plaintiff is estopped by the deed of 1778 from contesting the 
defendant's title : and he clearly is not. If a grantor, indeed, 
should recite in a second voluntary conveyance, that the grant 
was made in consideration of a sum of money, he would be 

3 estopped 
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estopped by his deed from dispating that &et; bat it would 1809. 
stiU be open to the grantee in the first conveyance to traverse — '""^ 
the payment and to shew that the second deed was fraudulent* 
It makes a wide diflerence whether one claims under another fhe Bishop 
by a title prior or title subsequent to the matter which is to of Exeter 
impeach his rights. And the plaintiff, who claims by a prior *^ Others, 
title, is not estopped by any sabsequent act of the fether, al* 
though the fiither himself would be estopped. Admitting the 
authority of Otky v. Mannings the next question here is, 
whether a voluntary conveyance be avoided by a subsequent 
voluntary conveyance ; for it does not appear that the deed of 
1778 was given for any valuable consideration. It is not suffi* 
cient merely- to state in a plea that a deed is made upon good 
consideration ; the consideration must be set forth in the plea, 
Aat the Court may judge of its value. If the deed had been 
stated to be made in consideration of a sum of money, the 
Court would have seen at once that the consideration was good : 
it must also be averred, indeed, that the money was actually 
paid. If a deed were made in consideration of nmrriage, that 
would suffice ; but the marriage must be specially averred in 
{deeding, to give the opposite party an opportunity to traverse 
it This plea merely amounts to saying, that on the former 
occasion the defendant said he had a title, and released that 
which he said he had. The consideration was the defendant's 
title against the plaintiffs : in order to try the value of it, it is 
necessary to ask what was his claim, that it may be seen whe« 
flier it was something substantial, or at least apparently so. [ 79 ] 
If be had set out on the Ihce of his plea, a title which was 
clearly bad, which could be dubious to no one for a moment, 
Ae Court would not say that a release <t>f that title would be a 
l^ood consideration. And since no title is stated, none can be 
inresumed. Consistently with the whole of this plea. May 
might have bad no grounds whatever for his pretensions. How« 
ever good the plaintiff's title may be, he coi^d disprove none 
of the &cts here stated. The plea barely amounts \o pleading 
that in 1778 HiU conveyed for good consideration ; which 
dearly would be insufficient If such a plea will avail, a 
second vcAontary conveyance with a little contrivance may 
always be made to avoid a former one : it is only n ece s sa ry to 
fofgn an adverse title, and to release it^ without stating what it 
is. f B tbiB compromise there was no good consideratfon what« 
evsr moving towards Charks HiU the fother, for he was no 

party 
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1809. party to the record in that aait, nor could bis estate be at all 
„ affected by the event of it. The matter in dispute ww tbe 

^, right to the then vacant presentation, which clearly did not 

The Bishop belong to Charles Silly on account of the prior grant of it to 
of Exeter Cooke. If May upon establishing an apparent title to the 
* advowson, had obtained judgment in that cause, it could not 
have operated against the rights of Charles Hillj who was no 
party to the action. At that time Hill the father had no such 
interest in the advowson as would enable him to take a release*. 
Until the father should have previously defeated the first convey* 
ance, the whole estate was in the son, and the mere release of 
May to the fiither could therefore operate nothing, because the 
fhtherhad no estate in him, consequently it was no consideration. 
JLiU. s. 447. ^^ Also in releases of the right which a man hatb 
^^ in certain lands, &c., it behoveth him to whom the release is 
^' made in any case, that he hath the freehold in the lands, in 
^^ deed, or in law, at the time of the release made.'' Co. Liit^ 
[ 80 ] 866. a. ^^ He to whom a release of a right is made must have 
*^ the freehold." Whatever interest, therefore, passed frook 
Samuel May liftder that compromise, enured for the benefit of 
Cooke only, and not for the benefit of HilL And supposing 
for a moment that the release of the next presentation to Cookcy 
was a good consideration as between May and Cooke^ yet the 
advowson not being in Hill the father at the time of the re- 
lease to him, there was no good consideration moving towards 
him. But the consideration roust also be adequate, as well as 
valuable. Upton v. Bassetty Cro. EL 445. Anderson J. says 
'^ It is clear a fraudulent conveyance is not made void against 
all, by that statute, but only against those who afterwards 
come to the land upon good consideration ; for so are the 
words, and so was the intent of the statute : and therefore if a 
man who hath not good government of himself, makes a con- 
veyance, by advice of his friends, of his lands upon trust, and 
without any consideration ; and afterwards one procures him^ 
for five hundred pounds, or other petty consideration, to sell 
unto him land worth five hundred pounds per annum; al- 
though this last purchaser pays money, yet he shall not avoid 
the first conveyance ; for the statute was made to help those 
who came to land upon good consideration lawfully, and not 
without consideration, or by any indirect means : and this 
case hath been resolved." Doe dem. Watson v. RouUedge^ 
Camp, 712. was decided on the same ground. [The Court 

observed 
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observed that they had no meaiM to judge of the adequacy of 1809. 
the consideration in this case, and the proposition mast be con- 
fined to such cases where the consideration was so small as to 
be palpably firaudolent Such a deed, it was true, would not The Bishop 
avoid a prior voluntary conveyance.] It is manifest upon the of Exetee 
fiice of this plea, that the consideration was so small as to be ^^ Others, 
palpably fraudulent. 

JLensj in reply. There is great reason to impute fraud to C 81 J 
the plaintiff, who, having been conusant of his fiither's buying 
off this claim upon the estate which he himself derived from a 
voluntary conveyance, and knowing that the father treated the 
defendant's tide as real, and bought it as such, is now desirous 
to dispute the consideration be was to pay for it. The defend- 
ant's whole argument rests on the suppositien^ that the father 
colluded with a stranger to defraud the son by the second con- 
veyance, which is inconsistent with all probability. It is very 
apparent what inducement the fiither had to join in the com- 
promise between Cooke and May : he then had in himself and 
his son the whole advowson, except the presentation granted 
to Cookcj and wished to quiet the title : he therefore came in, 
not upon a device to defeat the right of his son, but to confirm 
it, the interest of the father and son then being one; and it is 
too late now to say that the son is not estopped as well as the 
&ther. The plaintiff has not pleaded that the second convey- 
ance is fraudulent, which he might have done if it were so. 
The argument drawn from LiUleion to shew that a release 
could not operate, begs the question, for if the second was a 
conveyance for valuable consideration, the father still retained 
such an interest that the release would operate : but that argu- 
ment is of no avail for another reason, namely, that the deed 
contains the words give and grants which will pass the es- 
tate, if the word release will not. In the case oi Roe v. i(/t7- 
lofi, 2 Wih. 356. where a widow having a rent charge issuing 
out of the whole of an estate, parted with her security on the 
whole, and took a security on a part for the same sum, in con- 
sideration of having a remainder over limited to her younger 
children, it was held to be a conveyance for a valuable consi- 
deration. That case coincides with this in two points; first, 
that it was a relinquishing of the whole in consideration of a [ 82 ] 
part ; aud secondly^ it proves that there may be other valuable 
considerations besides money. 

Cur. adv. vuli. 

MAK8n£IiJ>, 
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1800. Manspibld, C. J. now deliTered the opinion of the Conrt. 

This is a writ of quare impedU against die Bishop of Exeter j 
^^ and Edward Thompson May and Richard L^ngdoUj who have 

The Bishop obtained from the bishop the institution of Langdonj upon the 
of Exeter . presentation of May^ to the living of FremingUm. The title of 
mad Others. CAarfe^ HiUj the plaintiff in this action, depends on a deed ex- 
ecuted to him by his father, and set out in the declaration. I 
take no notice of what is pleaded by other persons, only what 
is pleaded by Mtnf. His lordship then recapitulated the sub- 
stance of the first plea, and observed that the next plea stated 
the same things, and further alleged fraud in fiiet, on which 
issue was joined. The replication to the first plea is, that 
Samuel May had no interest in the premises : to this there ia 
a demurrer, and two or three questions are made. The great 
objection and ground of demurrer to the replication is, that it 
is just the same thing whether 5. May had or had not any ac- 
tual title; for he gave up whatsoever he had, and therefore it 
is quite immaterial what he had. The ground on which the 
defendant proceeds is, that the deed of 1773 was a voluntary 
deed without any consideration but love and natural aflfectiony 
and therefore void against a purchaser for a valuable consider^ 
ation by the stat. of EUt. That S. May is a purchaser finoni 
C. HiU; and, therefore, being a purchaser, the voluntary con- 
veyance previously made from father to son, became void against 
him. Now on the general .doctrine that voluntary deeds, how- 
ever reasonable, are void against a subsequent deed in consi- 
deration of money, there can be no doubt; for very strong 
[ 83 ] cases have decided, that if a man, after marriage, make the 
most prudent settlement on his wifb and children, such a deed 
as every wise man must approve, if the fiither is dishonest 
enough to sell it for money afterwards, he may. The questioo 
therefore is, whether this is a release made for a valuable consi- 
deration. There can be no doubt in general, that the giving up 
a right, without fraud, is a valoable consideration ; the relessor 
parts with that, for which the other party may very reasonably 
give money; but it is suggested on the other side, that this 
might be done fraudulently on the part of the fiither to cheat 
the son. It might be sufficient • to say we do not presume 
fraud; but that if there be fraud, it should be the subject of a 
plea ; but it is exceedingly difficult to discover how fraud could 
be committed here. The fiither might have sold the advowsoil 
for a sum of money at once; and, no doubt, if his object was to 

defeat 
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defeftt the estate, which he had before given to his son, nn-* 1809. 
questionably he would thereby have acquired what he wanted: 
but it is not likely that he wished to give to A/ziy, rather than 
to his son, the next presentation after that to which Cooke was The Bishop 
entitled* One cannot see what advantage he could get by this of Exeter. 
transaction, for he got no money ; we must, therefore, conclude *"^ Others. 
that the release was intended for security to his son's title, and 
that be thought it beneficial to his son^s title to make this bar- 
gain. And in this view of the case, the son will have the bene- 
fit of this release in his future right to the advowson. The 
pkintiflT might have replied fraud in the father, if he would, 
and might have gone to issue on it; but he has not. We are, 
therefore, of opinion that the defendant is entitled to the judg- 
nent of the court. 

Judgment for the Defendant. 



[ 84 ] 
Ludlow and Wife, Conusors. Drummond and Others, jtme^. 

Conusees. 

QlELLON, Seijt., on a former day had moved that a fine A fine sw con- 
O sur concessit might pass, which the parties had covenanted vied whe-e the 
to levy, but which the cyrographer had refused to allow, under J^"geveMi^ 
the idea that this species of fine was not the proper fine to pass ™®»"* panicu- 
an estate in fee. Sellon contended, that it was at the peril of a reventoo iu 
the party what might be the operation of the fine levied, and 
that the rare occurrence of a particular fine did not render it 
proper that the officer of the court should prejudge the ques- 
(ioo, and refuse to let it pass. The premises intended to be 
conveyed had been devised by a will, which first gave an estate 
for life, with several intermediate estates of inheritance, with 
the ultimate remainder over in fee; but some of the limita- 
tions were so firamed, that it was very doubtful whether they 
^▼e merely, an estate for life or any greater estate, and the 
parties had been advised to levy this species of fine, because a ' 
Que sur conusance de droit might possibly work a forfeiture 
^>f some of the estates intended to be conveyed, and so 
defeat their intention ; whereas a fine sur concessit would 
^^^ually pass an estate for years, for life, in tail, or in fee, as 
Vol. II. F Mr. 
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1800. Mr. Cruiie obeerves, 0» Fines, 65* : but S BL Cem*^ to wiiieh 

' he relbrs as his authority, does not emiBierate the two latter 

^^ egtates. Or such a fiae may be levied, as Mr. Pre§$on reaiarks 

Pkvmmond. in his work on cooveyaociiig, SI 2, by the words, ^^all and 

whatsoever other estate '^ the party hath in the pnsiaises*** 

The eSect of such a fine was imich oonsidered in the ease #f 

Piggoit on the demise of Lee v. The Earl <^ SaUsburj/^ 9 Mo4. 

109. T. Jon. 68. ^ Lev. 154t. S MCeb. SSI, &€. > And th#«^ 

the Court came there to no decision upon the point, it aeeaa to 

[ 8A ] Mve been considered that such a fine was good. In the cane 

of LeihieuUier v. Tracy, 3 Atk. 728. 780. Lord jffmrimiehe 

Cbancellor, held that a fine sur concessit might "weU pass ft 

reversion in fee. 

CuTp aioD. vuk. 
Or this day Mansfielb C. J. observed, that WesVs 
Sj/mboleographjfy which had always been esteemed a book of 
authority, part 2, s. 127., contains a precedent of such a fine in 
the words, quod prcedict. H. Sc M. concesserunt et reddiderunt 
ienementa preedicta cum pertinentits prcefato T. et heredibus suis, 
durante vitd ipsius M. with warranty of the same estate. In 
5. 63. a like fine is levied, with a grant of two terms of years, 
if a life so long last, remainder for life, with the reversion over 
in fee. 

Heath J. observed, that anciently the courts wooM not 
permit such a fine, but that in the cases cited on the mOtio9, lit 
was taken for granted in argument that suob a fine might b0 
levied. 

Rule absolute, (a) 

(a) But see Seymour v. Barker, post. Miclu term, l^SOP. 
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JUHt to. 



Bolton d. Gi^adstonc. 



If it can be dii. fTPlHIS w«s a Writ of error btf*ougbt to reverse a judgnieiit of 
faiS^fZ'Jen- A the Court of King's Bench. The Plaintiff below de- 
t*nceofa^o-^ ^^"^ "P^"* a policy of insurance, effected by the Plaintiff*, 

pnze, that the . 

Court condemned on 4he ground that the firoperty was enemy s property, the sentence is condnrim 
evidence in the ^raurti'here that 4h(5 {property was not netttral ; 

Although It appears on Uie face of the sentence that the prize Court attained that conclusion throani 
the medium of mles OT'evideoce and rules of presmnotion establi^ed only by 4be partkidar oi^KnaiidM 
of (heir own co^try, And Bot^dmbsible on general .'prindplek 
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«8 agent, opon the ship Oxkolme and her cargo, both warranied 1809. 
Danish^ at and from the island of St. Thomas to the coast of 
Afrieu^ during her stay and trade there, and at and from thence 



BOLTOW 



V. 

to Surinam^ with leave to call at Bermuda on her outnard Glaustone. 

passage, and to exchange goods and slaves ivith any vessels. 

The declaration averred that James Hazzell^ James Murphj/^ 

and R. D. Jennings were interested in the ship and cargo to 

the whole anM>unt insured ; that they were at the time of the 

insurance, loss, and action brought, Danish subjects, and that 

Ae ship and cargo were Danish; the loss averred was a 

capture by persons unknown. Upon the trial of this cause at 

GmldhaUj a special verdict was found, which in substance 

stated, 

That the PlaintiflT, as the agent of Ilaszell, Murphy^ and 
Jemmings^ and on their account, effected the policy in question, 
which was subscribed hy the Defendant, upon the ship 
Oxholme and goods. That the cargo was loaded on board the 
ship at the island of Si. Thomas for the voyage insured ; and 
that the ship Oxholme was at the time of lading of the goods 
on board, and of the making of the policy, and until, and at the 
time of the capture and loss, a Danish ship^ and the property/ of 
Haszell, Murphy, and Jennings, and that the cargo was also 
Damsh property, being the property of Hazzell and Co. ; that 
Hazzelly Murphy, and Jennings were, during all the time 
mfiM-esaid, subjects oj the King of Denmark, residing and 
domiciliaUd at the Danish island of St. Thomas, and interested 
in the skip and cargo to the amount insured. That the ship at 
the time of her sailing, and during her whole voyage, until, 
and at the time of the capture, had on board, to shew that she 
was a Danish ship, the papers following, viz. a Latin pass, a 
MedHerrunean pass, a bill of sale, a muster roll, a measure 
brief, a certificate of property, jamA enery other document usually 
carried by Danish ships. Tbat the first and second mate, and 
^her officers, and the crew of the ship <it the tima of the [ 87 ] 
▼oyage, were Danes and Swedes, except one man, «vho was an 
American; and that not one man on board at the time of the 
capture was a subject of any nation inf a state of 4iostility to 
Frmmct. That at the time of making the policgr, and from 
thence, until, and at the time of the capture, there was open 
vmatkaUHMUk Chreat BriUin and France. Thjit the ehtp with 
fc»rcM|^«nboaKd sailed firom A. Thomas, and in the course 
af Ilia vcqage iaaared, laaa eapiured <by two Fr§nQh frigates, 

F2 and 
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1809. and carried into the French island of Senegal^ where pro- 

^ ceedings were instituted before the tribanal for determining 

^^ questions of prize ; and that Court, upon the grounds stated in 

Gladstone, ^he following sentence, condemned the ship and cargo as good 

and lawful prize^ and ordered them to be sold ; and that they 
thereby became wholly lost to the assured. The sentence of 
condemnation was as follows: ^^ Liberty. Equality. I, 
Emilie Bkmcholy commandant and administrator of Senegalj 
Goree, and their dependencies, assisted by Citizen Scbasiian 
JUalvoirCj chief of the civil courts of the marine in this island, 
JP. A. MarcQj and Paul Benis^ merchants, of Awar^ and 
Joseph Francois Charboniere^ registrar of this colony, having 
seen the verbal process of the capture of the ship Oxholmcy 
carrying Danish colours. Captain J. Fowle, seized the SOth of 
Germinal last by the frigate of the Republic Regenerie^ com* 
manded by Citizen Willimets^ capilaine & vaisseau ; having 
examined and compared all the instruments and papers re- 
lating to the said ship Oxholme^ particularly two muster rolls, 
one in the Danish language, dated 15th November 1797, and 
the other in the English language, dated 17th November 1797^ 
and a bill of sale of the aforesaid ship, dated 24th May 179G, 
signed J. H. J. Plexasher ; considering that the vessel, of 
what built unknown, was sold to a subject of a neutral power 
[ 88 ] only since the declaration of the present war, and that the bill 
of sale makes no mention either of her place of built, or of her 
original owner; that the mate, and the third officer, were 
naturalized Danes only since the declaration of the pre- 
sent war ; and that the greatest part of the white men of 
the crew were subjects of hostile powers ; I decree the said 
vessel the Oxholme, to be good and lawful prize^ conformajbly 
to the lOthj lUhy and \Wi articles of the regulations concerning 
prizes^ of the 2\st October 1744, which are thus worded ; 
^ Every vessel of enemy -s built, or which shall have been 
owned by an enemy, shall not be deemed to be neutral, or be- 
longing to an ally, if there be not found on board some authen- 
tic instruments, certified by public officers, who may ascertain 
the date of them ; which pcove that the sale or transfer thereof 
was made to some one of the subjects of allied or neutral 
powers before the declaration of the war,' &c. ^ No lespect 
shall be paid to passports granted by neutral or allied powers, 
eilher to the owners or masters of vessels who are subjects of 
hostile states, if they were not naturalized before the dedara* 

tioQ 
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tioD of thd present war/ * All foreign vessels shall be lawful 1909. 
prises, on board of which there shall be a supercargo, mer* ~ 
chant, el^rk, or marine ofiicer of any of his majesty^s enemies, ^^ 

or of whidi the crew shall consist of more than in the pro- Gladstomx. 
portion of one third of seamen who are subjects of hostile 
stales.* Accordingly, I decree the said vessel the Oxhobne 
to be wM in the usual form, .aod the proceeds to be delivered 
to wliom ctriglH they belong. Done at the government house 
of the J^encA island of Senegal, Signed, Paul Bems^ Mareoj 
Jtfuhmrty Blanchoik Charbomertj Registrar." But whether, 
&e. The Court of King's Bench gave judgment for the De- 
fimdanl. 

This case was aixmd in the Exchequer-chamber in Triniiy 
term 1808, by Jennings for the Plaintiff in error, and Scarleii 
for the Defelidant. 

JenningitoT the Plaintiff. The principle was laid down hy [ 89 j 
liord Mamfkld in the case of Bemardi v. Moiteux^ S Doug. 
574., that no sentence of a foreign court, on the fiice of which 
it did not expressly appear, that the condemnation proceeded 
on the ground of the prize being enemt/'s property^ was con* 
elusive to disaffirm the warranted neutrality. The clearest 
inference of enemy's property, if the fact is to be gathered from 
the sentence by inference only, will not suffice. The cases of 
PoUmd V. BeU, 8 T. R. 434. Price v. Bett, 1 East 663. 
Mayne v. WaUer^ 2 Park. 6 ed. 474., are all consonant to this 
principle ; and if it had been still adhered to, much injustice 
would have been avoided* The first case which departed from 
ft was that of De Sauxa v. Ewer, decided at Nisi Prius by 
Liord Kenyan C. J. at the Guildhall sittings after Hilary term 
1789, reported in Park, 4th ed. S61.; but bis lordship in a 
subsequent case of Helstrom v. Rhodes, 8 T. R. 444. n. desired 
that it might no longer be considered as of any authority, and 
it is therefore unfit Aat a decision which has thus been recon- 
sidered and annulled by the same judge who pronounced it, 
should again be set up. It does not appear on the face of the 
sentence, that the neutrality of the Oxholme was in question 
before the court of Senegal. The sentence itself expressly de- 
clares that she* is a neutral, but imputes that she became such ^ 
after tiie commencement of the war. The Court must there- 
fore necessarily have condemned her as a neutral ; the sen- 
tence, it IS true, sets out a number of French ordinances, which 
have not been complied with, but it does not state the failure 

to 
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iMik t6 observe them a^ an indication of fraod^ and of enoiAy's pro« 
^ ipetiyy but as the substantive ground of condemnation. Tbe 

^«^^ ordinances require that upon the purchase of a ship by on6 
GLADstoKE. neutral of another^ certain things shall be performed^ Which 
may often be impossible ; but these being merely D/tnch ordi- 
[ 90 ] nances^ ilnd not founded on the law of nations^ ar^ not obli- 
gatory on the Danes. The sentence evidently proceeds on the 
absence of a single document. The words good aad kwful 
pripse Occur in all sentences ; and although they are found id 
tbis^ the whole sentence appears to proceed dn a gtdund which 
fbilifies the warranty of neutrality. The sentencii ^taUk thai 
the mate and third officer are Danes naturalized since the wa^ 
began ; that the greater part of the white men of the crew are 
subjects of hostile powers. The court below relied on these 
circumstances, and supposed that the Frencheo\vci decided on 
them as indicia of enemy's property; but they areiuoh as could 
not legitimately warrant the French court* in coiiHng to thii 
conclusion. Liord Kenyan C. J^ thought that the Frettch hftd 
tio right to make ordinances to bind other nations* la the case 
of PoUard v. Bell tbe French sentence preceded on 4be ground 
that ^^ the captain's quality of enemy served to legitimate the 
prise ;" yet the Court held^ that the war^anty of neutrality 
was not bix^ken : And in Bird v^ Applelony 8 T. R. £66.| 
Lord Kenytn said, that the case of Polldtd V. Bell was decided 
after great consideration. The judgment of tbe court below 
will amount to a decision, that all sentences of condemnation 
whatever disaffirm tbe warranted neutrality. The case of 
Lothian V. Henderson y 3 Bos. Sf Pcdl, 505* does Hot aliect this 
case ; for the sentence there expressly finds that the ship wai 
not neutral property, but ^^ was to be deettaed the property of 
the enemies of the Republic/' In the case of KindtrsUy r* 
Chascj 2 Park^ 6 ed. 486. it clearly appears on the face of the 
sentence, that the ship was condemned On the ground of ite 
being enemy's property. In the present ease no such grounds 
appear on the sentence. But even if the sentence did condemn 
it as enemy's property, it is not conclusive against the Plaintiff 
in the present action. In the Duchess of Kingsim's case^ 
L ^M 11 St. Tr. 108. a distinction was taken as to the effect of sen- 
tences in rtm : that they conclude the property of the thing 
against which the process is, but that they are no further ad« 
miaiible in other courts having equal cognisance of the causoi 
as evidence of personal rights^ than so fitr as their justice is 
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t and Aat as to all personal rights, the party affected 1S09. 
it at liberty to impeaeh the sentence. IManf/Uld C.J. ob- — " — 
snred, that this argtnnent would go to impeach by collateral ^^^^ 

e^videnee erery sentence that could be pronounced, and the Gladstokc. 
authority cited either tould not be law, or was misunderstood.] 
A condemnation, in order to bind the property, must be the act 
of a coart of competent jurisdiction. But it appears on the fiice of 
fliia sentence, that it is not the act of a competent court of priae. 
la the tase of the ship Flad Oyen, I Robins. 195. Sir JV. Seoli 
detennined, that a court of prise must be constituted not onlj 
in eonfbmiity to the general speculative principles of the law 
ef aations, bat to the usage and practice of nations. But thia 
coart has none of the characters of a legal court of prize. 

SearlM contrd. The special verdict expressly states, that 
Ae firaoeedings were' instituted before the tribunal for deter- 
mining qaestions of prize ; and the names and titles of the 
persona adjudging do not militate with this ; nor is it to be 
therefore inferred that these persons are not commissioners of 
prfaa, because they call themselves by other descriptions ; i^ 
however, there bad been any doubt on this point, it was a 
question to be submitted to the jury. It is unnecessary to go 
through the cases that have been cited, for none of them, not 
even Bernardi v. Moiteux, k applicable. It may be admitted 
that if the sentence does not proceed on the ground of the ship 
being enemy's property, it is not conclusive against the neu« 
trality. The whole question therefore turns on the construe* 
ttoa of the sentence : the circumstances of suspicion which [ 02 ] 
are stated, that the ship is of built unknown, that it has been 
sold to the neutral since the commencement of the war, which 
is not only a vi<dation of the French ordinances, but in some 
eases would be deemed to violate the law of nations according 
to our own interpretation of it, all are pregnant with fraud. 
The 10th ordinance is a rule of evidence by which the French 
<ourt was bound, and although it might not be the rule of evi- 
dence in our courts here, we are not the less bound by the 
French sentence. Several acts of parliament prescribe parti- 
eular modes of evidence in this country : the mutiny act makes 
the copy of a soldier's examination evidence of his settlement, 
of which the examination itself is not evidence. Suppose a 
cause to be tried in Scotland depending on this question ; it is 
impossible to contend that a Scotch court could reject the evi- 
dence of a» order of the court of General Quarter Sessions in 

this 
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1809. this country adjudging; the settlement, upon the ground thai 
TT their adjudication was founded on no better evidence than such 

^ a copy, and that a rule admitting that evidence was unreason* 

Qlaostone. able. Sir W. Cfrant^ Master of the Rolls, well lays down this 
doctrine in the case of Kindersleyy. Cliascy where he sayss 
^^ It has been matter of complaint against us, (how justly^ ia 
^^ another consideration,) that we have no such code, (as the 
^^ ordinance of Louis XIV. of 1681,) by which neutrals may 
^^ learn how they may protect themselves against capture and 
^^ condemnation. Now the [FrencK] court in this case seems to 
<^ me to haveivell and properly understood the eflfect of their 
^< own ordinances. They have not taken them as positive 
<< laws binding on neutrals, but they refer to them as 
^^ blishing legitimate presumption?, from which they are 
^^ ranted to draw the codclusion, that it is necessary for thena 
^^ to arrive at, before they are entitled to pronounce a sentence 
[ 93 ] ^ of condemnation.'* It cannot be conceived from reading 
this sentence, that the ship was condemned as lawful priaei 
upon the ground of being a smuggler, or for any other fiscal 
purpose: it is apparent that she was condemed as prize of 
war. The ordinance, it is true, does not say in express terms 
that under such, circumstances a ship shall be deemed enemy's 
property, but it says she shall not enjoy the benefits of nen* 
trals or allies : and as there are but three known relations of 
nations, neutrals, allies, and belligerents, if the two former are 
excluded, it necessarily follows that a ship belongs to the lat- 
ter. The practice of the French courts requires the captured 
to exhibit proof that the ship was not owned, and not built, by 
an enemy ; and although there is no proof that she was owned 
or was built by an enemy, in the absence of evidence to the con- 
trary, the court condemns her agreeably to those ordinances. The 
language of the court of Senegal then, in pronouncing this sen- 
tence amounts to this; that according to the rules of evidence 
which have laid down to assist them, they declare this to be 
enemy^s property. And in all cases where the court draws the 
conclusion of enemy's property, whatever be the premises on 
which they form it, the decision is binding. In the case of 
Baring v. Claggett^ 3 Bos. 201. the sentence of condemnation 
was entitled ^^ the condemnation of the English ship Mount 
'^ Vernon^'' and Liord Alvanley C. J. observed, that if those 
words were to be deemed part of the sentence, they were of 
themselves imperative on the court to hold that the warranty bad 

not 
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not been complied with, but that whether she was condemned 1809* 
as not being an American^ or for not having those documents ^ 
^vhich entitled her to the privileges of an American flag in the ^^ 

court of a belligerent power, the sentence was conclusive. Gladstone* 
7he case of Barzillai v. Lewisy S Parky 6 ed. 469., and many 
other cases, have proceeded on the same ground. 

Jennings in reply. This case exactly coincides with that of [ 94 ] 
Kinderslejf Y. Chase. The contract here is, that the ship is 
neutral, not that she shall be so navigated as the French or- 
dinances require neutrals to be navigated, and the sentence 
expressly states that she is neutral, and thereby shews that the 
plaintiff has complied with the warranty. Cur. adv. vulL 

On this day Mansfield C. J. delivered the opinion of the 
Court. 

The question here is, whether the sentence of condemna- 
tion on which the defence to this action is founded, is conclu* 
sive evidence against the plaintiff, that the ship insured by this 
policy was not a Danish ship. The insurance is on a voyage 
to St. Thomas : the ship is taken in the course of her voyage, 
and is carried into a port in Africa and condemned. The sen* 
tence of condemnation was given in evidence, to prove she was 
not Danish as warranted : A special verdict was found, stating 
the facts. If the Court wer^ at liberty to look out of the 
sentence, there is very little doubt but that the sentence was 
wrong, and that the ship and cargo were Danish as warrant* 
ed ; but if we are not at liberty to look out of the sen* 
tence, it is very little material what were the circumstances of 
the case on which that sentence was given. The part of the 
special verdict then on which the case depends, is the sentence 
of the court of Senegal (which his Lordship read). It is suffi* 
cient to observe, that every letter relating to the ship's papers 
shews that the question was, whether the vessel was Danish^ and 
neutral property ; and that it all goes tp shew, that according 
to the rules prevailing in the courts of France^ groupded on 
their ordinances, the property was not neutral. In several 
cases, sentences of foreign courts have been held not to be con« 
elusive evidence on this head, because on the fiice of them it 
has appeared, perhaps inadvertently, that the ships were con- L ^^ ] 
demned, not because they were enemy's property, or not nen* 
tral, but on some collateral matter, as the not having certain 
papers on board ; but such authorities do not apply to any 
cases whore the Courts have determined, as here, to condemn 
the vessel as not being neutral. If they come to the conclu* 
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1809. 2iotki it is quife iniiuaterial tbrotigli what inedia tliey Arrive at 
^ i . it. Several circtiiipstances here would have erected suspicion 
^, in any court, aiid they could not have beeh m^iltioned in thid 

GLADSTdNE. sentence on any other ground than that of its being a quefU 
tion whether the property was neutral or not. In the case of 
Kinderslej/ v. Chase^ at the Cockpit, the Master of tbe Rolls 
has well explained in what light these sentences flfe to be con- 
sidered. It is not that the counts of foreign ilatidns can con- 
demn on their own ordinances, for they do not bind other na- 
tions ; but those ordinances are for the nkost part rules of eti-. 
dence, or general principles of justice, adopted fdr the guid- 
ance of their own courts ; and if the property is (Condemned 
thereupon, though the rules might not be fouud Iti the courts 
of this country, and though all the French directions about tb0 
ship^s papers are not binding ou us, we must be bound by the 
sentences proAOtipced upon those rules. Therefore the judg- 
ment of the Court below must be affirmed. 



[96] 



jww^i. CLrTTSRBVCK, Demandant; Dbbart, Tenant; Lakgtoh^ 

Vouchee. 

TIE attorney employed in this case had received instruc- 
tions to prepare a deed to mak6 a tenant to the precipe, 
in order to suffer a recovery of all the messuages and lands of 
W. G, Langton the father, add TV, G, Langton the son, in the 
county of Gloucester^ which were formerly the estate of Bridget 
Langton in fee tail, with remainder to herself in fee. Amongst 
these premises was SUton farm, which lay partly in the parish 
of Siston and partly in the parish of Pucklechurch. The pa- 
rish of Pucklechurch being inadvertently omitted both in the 
deed to make a tenant to the precipe, and in the recovery. 

Shepherd ^er^i. now moved to amend the latter, by inserting 
the name of that parish. The Court were at first inclined to 
permit the amendment, conditionally on the parties filing an 
affidavit, stating the fact, which did not appear by the affidavit 
then before the Court, that the lands in Pucklechurch were 
parcel of the estate formerly of Bridget Langton ; but on the 
affidavit of the circumstances being produced in the following 
term, the Court, adverting to the omission in the deed, ob- 
served that as to the land in Pucklechurch^ there could b^ no 
good tenant to the precipe^ and therefore refused the amend- 
ment. 

Gladstone 
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GtADSTOIfB t. GlLDAftT. Jmw 19. 

THIS was an action for money had and received, brought under the 
to recover back from the defendant, who was collector o( fctoT? 212?? 
the duties payable at the docks in the port of Liverpool^ the ^\g°*^*^'?' 
sum of SSL I5s, Sd, which had been paid by the plaintiffs by which clean 
compulsion, and under a protest. Upon the trial of this cause pool, her home, 
at Lancaster^ at the Spring assizes 1809, a special verdict was Tnd^'rStSJSf** 
found, which stated in substance, ^* that the ship Keltan. where- T^^^ ^ ^f^^* 

^ ' II Incurs only one 

Of the plamtins then and still were the owners, belonging to doty, although 
and registered at the port o( JLiverpoolj was in September 1807 traded to inter* 
about to clear outwards from Ldverpool with a cargo of gooda and^Midmire 
for Halifax in North America / and that thereupon the de- ^*p"„®" ^ct^ 
fendant, being tlie collector of the dock duties of the port of sence. 
Uverpool^ as such demanded from the plaintiffs, as the owners ty shall be the 
of the said ship, payment of SSL I5s. 3d. as and for the Liver^ S[^*?,5di^'"' 
pool dock duty, by him insisted to be payable on her so clear- {j^Se^i^wwit^ 
ing out, and refused to permit the ship to clear out until the tont of the se- 
same should be paid. Whereupon the plaintiffs, as the owners which^e 
of the said ship, paid to the defendant, as such collector, the ^?ter?ai!f 
sum of 33/. 155. 3d. in order to enable the ship to dear out and 
proceed from Uverpool for Halifax. That the ship did there- 
upon clear out and proceed with her cargo from Jbiverpool to 
Halifax^ where the same was discharged, and another cargo 
was shipped on board the said ship at Halifax for Demarara 
in South America / with which last mentioned cargo the same 
ship afterwards sailed from Halifax and arrived at Demarara^ 
where the same goods were discharged, and another cargo of 
goods was thereupon shipped on board the same ship at De^ 
mtarara for Liverpool^ with which last mentioned cargo the 
same ship afterwards sailed from Demarara for Liverpool^ and 
with the same cargo arrived there in June 1808. That upon [ 08 ] 
])er arrival at Uverpool^ the defendant, as aucli collector, de- 
«ianded from the plaintiffs, as the owners of the ship, payment 
^ a further sum of 33/. 15^. 3d. as and for the Liverpool dock 
dttty, by him insisted to be payable on her entry inwards, and 
xeltised to admit the ship to enter until the sane should bt 
paid. Whereupon the plainti&| as such ownersi paid to the 
defeadant, aa such collector, the sum of SSL lis, 3d, in order 

2 to 
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1809. to obtain an entry inwards for the said ship into the said port 
p of Liverpool^ having first protested to the defendant, as such 

^^ collector, against the validity of the demand* But whether, &c. 

Gyldarx. The duties in question were first created by an act passed 8 
Arm. c. 13* the preamble of which recites that the entries into 
the port of Liverpool had been found so dangerous and diffi- 
cult, that great numbers of strangers and others had frequently 
. lost their lives, as well as ships and goods, for want of proper 
land-marks, buoys, and other directions into the said harbour, 
and when such ships had entered the said port, had been exposed 
to great dangers for want of a convenient wet dock or bason; 
and that it was conceived' to be highly necessary for the pre- 
servation of ships, that a convenient wet dock or bason should 

^ be made, and that at the entrance into the said port and har- 

bour, buoys should be placed, and necessary land-marks erected : 
and also reciting that the mayor, aldermen, bailiflb, and com- 
mon council of the borough, in-order for making the said dock 
or bason, had granted a piece of ground, containing four acres 
or thereabouts, parcel of the vraste of and belonging to the 
said borough and corporation. But forasmuch as making the 
said dock or bason, and the sluices and canals thereto intended 
to belong, and for preserving and maintaining the same (wheD 
made), would cost more than the inhabitants of the borough 

[ 99 ] and corporation could raise, and that the same could not be 
eflfected without the aid and assistance of all persons trading to 
and from the same; and the hazard and danger all ships are 
exposed to for want of such advantages, would be by this 
means in a great measure taken away ; it was by the first 
section enacted, that the said piece ot ground should for ever 
be and remain to the use, intent, and purpose before men- 
tioned. And by the third section it was enacted, that for the 
better effecting and support of the premises, there should, from 
the 24th of June 1710, for the term of 21 years, be paid unto 
the mayor, &c., or to their collectors or deputies, for every 
vessel, (the queen's ships of war, and others employed in her 
majesty's service only excepted,) trading or coming into or out 
of the said port with any goods or merchandize, (the limits and 
extent whereof are as fiir as a certain place in Hoylahe called 
the RedsUmeSy and fcom thence all over the river Mersey to 
Warrington and Frodsham bridges,) by the master, owner or 
owners of such ship, the several rates, tonnage, keelage, or 
duties (according to the full of their reach and burthen,) there* 

inafter 
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inafter particularly rated and described, for every ton of bttr" 
then of 8vch ship, &c. (that is to say,) for every vessel using 
the coasting trade of this kingdom, trading to and from the 
said port to any part of Britain or Wales^ the several rates and 
duties following, (that is to say,) for every ship so trading 
between the said port and 5/. DaviiTs Head, or Carlisle^ 2d. 
per ton; and for every vessel. trading between Si. David's 
Mead and the Land's end, or beyond Carlisle, to any part in 
or on this side the Shetlands, or to and from the Isle of Many 
3d. per ton; and for every vessel trading to any part of Ire* 
iandy up the Queen's channel beyond the Land's end, or beyond 
the SkeUandsy 4d!. per ton ; for every vessel trading to and 
from Norway y &c. Sd. per ton ; for every vessel trading to and 
from Newjbundlandy Sec Is. per ton ; for every vessel trading 
to and fix>m the fFesi Indies, Virginiay or any other part of 
Americoy &c« not named before, \s. 6d. per ton. The fourth 
section directed that such duties should be paid at the time of 
such ship's discharge, either inwards or outvDards, at the custom* 
house in the said party so as no ship should be subject or liable to 
pay the duly but once for the same ToyagCy both out and homCy 
notwUhstanding such ship might go out and return back with a 
la£ng o/* any goods or merchandize. It was provided by the 
17th section, that the duties should not attach on any vessel 
which should be forced into the harbour by distress of wea- 
ther, or of the enemy, or otherwise, and should in the said 
harbour or dock discharge or unlade, in order to repair any 
damage done to, or sustained by such ship or vessel, and 
should relade the goods and merchandizes so discharged or 
unladen ; nor to charge any ship or vessel with the duties 
aforesaid, which should sell and deliver in the said harbour or 
dock any part of her lading, only in order to repair, refit, or 
victual; or for any other necessary services of such ship or 
vessel ; or, (by the ISth section,) on any vessel belonging to, 
or bound to or from the port of Chestevy and coming within the 
limits aforesaid, in case such ship should neither load nor dis- 
charge the goods therein, within the limits of the said port of 
lAverpool. By another statute passed in S O. 3. c. 86. s. 7. it 
was enacted, that the tonnage duties to be thereafter paid, or 
made payable by any of the said former acts, or that act, upon 
all vessels coming into or arriving in the port of Uverpooly 
should be made due payable, and b^ paid at the dock office 
to be kept in Liverpool^ to the receiver or collector of the doek 

duties 
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tW9' ^tm ibr tbe tine beingi upon tbe arriTal of every audi ressel 
inwgrds at Liverpool^ and before such vessel should be dis- 
^arged, or cleared inwards at the custom-bousei or by any 
Gii^DAur. fiii^tom-bouiBe officer. 

[ 101 ] ^f^ HerjU tor the Plaintiff, assumed, Uiat in ordinary voy- 
efes only one duty was payable under these acts of parliament 
fyr ooe voyage out and home, and that the question here was 
merely (hj^, wheUier tbe circumstances of the ship going to 
Jff^lifax^ebffinf^fig her cargo there, aod proceeding to Demararaj 
4fafre discharging, and taking in a fresh cargo for Englandy 
eopBtituted, within tbe nxeaning of these acts, one voyage or 
(wo. And he contended that this was only tm^ voyage within 
ibe meaning of the third seetiea of 8 Ann. which imposes the 
ratef; tbe act isjearelessly drawn, and does not preserve tbe 
^me form of expression ; sometimes it speaks of vessels trad- 
ing heUsioetn two places, and to another, sometimes of vessels 
trading lo a place, sometimes of trading up the Channel^ but 
most frequently of vessels trading io and from the parts men- 
tioned ; which ehews that a trading to one place, and again 
a trading from some place to the port of Liverpool^ are compre- 
hended under the Ikbiiity to the single duty. With relation 
te the port of Liverpool^ it must be quite immaterial at how 
imany intermediate places the ship touches while she is out. 
The coBsideiatioa for the payment of the tolls, is her enjay- 
ment ^f the dock while she is at Liverpool^ and the conve- 
AJeaces of that port are equal in degree while she is there, and 
therefere require only the same amount of compensation, whe- 
ther the vessel goes only to Halifax^ or proceeds to any further 
place. The identity of the voyage, in the sense in which it is 
«sed in oaees 4>f insurance, is wholly foreign to the question. 
Tbore indeed it is necessary to ascertain the risk insured, and 
in that view, the question whether a ^voyage is the same voy- 
age may aften be material. If a ship comes Co Liverpool from 
aeveral ports, she may«o far be considered as making a voyage 
£rom each of those ports, that the same rate of duty may be 
due, which is payaibie in respect of a ship coming from the 

[ 102 ] mAst distant of them, but no further. But to what number of 
|K>rts spevar the captain of the ship may choose to go, is in all 
•iHher respects wholly immaterial. 

WiUkiin$ Sei)t« oe»/r.d. it will appear upon that part of the 
4BpBfJ9l iwdict wliidiftstes tie trading io AaUfiuc^ Demarar4ij 
>w4 iC^Pfi^pmi^ that withw tiie punriew q$ tbia <act two voy^ 

ages 
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^a^^es have been perforined. The statute directs that there shaQ I9i 
be paid ^^ for every ship trading or coming into or out of the ^ 
8$iid port with any goods and merchandizes, the duties fol- ^ 

lowing, CIS. for every ship using the coasting trade, and Giu>. 
tradiog to and firooi the said port to any port of Britain or 
WaJes^ the duties following, viz. for every ship so trading 
between the said port and Si. DaawTs Headj &c. two-pence^ 
&c. :^' the words ^^so trading" must be explained by what haa 
gone before, and each of the clauses fixing the different rates of 
■tolls must be read in the aanye way 9a if the first words to 
which the Expression ^^ so trading'* refers, w«jre repeated in 
«very member of the clause. It would then j»itnd thus in re- 
spect to the present case ; ^^ for every ship trading to and frooi 
.America^ <&c. tradicfg or coming into or out of the said port 
with anj goods or merchandizes, for every ton the sum of 
Lr. 6dL" The first section having regulated the amount of tbp 
daty, the second directs when they .shall accrue* Such dutif^ 
te be paid at the time of the ship's discharge either inwards or 
outwards, at tbe custom-house in the said port« Had the «ot 
stopped here, every laden ship would have been liable to pay 
a duty both on coming in and on geing out of the port. Bik 
a proviso follows, ^^ so as no ship shall be liable to pay thexUity 
biit once for the same voyage both out and home, notwithstaiuU 
Ing euch ship may go iiut and return back with a cargo; axid 
the proviso is very specially and particularly worded, and ka 
import is very confined : for it does net say that no ship shall pay 
more than once, notwithstanding that such ship shall both go out [ K 
and return back laden with goods, but that the ship ehall not be 
liable to pay more than once for the same voj/age out andhomCp 
although laden : the legislature contemplated therefore, that in 
once going out laden, and once returAing home laden^ the ship 
might under some circumstances perform two distinct voyages; 
and it has made tbe identity of the voyage, therefore, a ne» 
cessary condition to discharge the ship of the second daty. 
Tbe degree of accommodation which may be neceived from the 
dock, is not the measure according to which the parliament has 
settled these tolls. They are not made payable upon a ship^s 
entering or quitting the dock, but on entering or gx>ing <uit of 
the port of Liverpool^ the extent jo{ which is described in the 
fuHs, and is very great If a ahip enters the Mtr^jf she is 
liable to the duty, though she raceivies no accommodation fimoi 
tbe dock j and it may be legally und IqgicaUy inferrfd^ iimt 

every 
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1809. every ship coming into any part of the port oF Lherpool^ even 
against the vrill of the master, would be also liable to the duty ; 
except for s, 17. which exempts vessels forced by stress of 
weather or an enemy into the harbour, (not into the dock,) and 
which shall unlade only for the purpose of repairing and re- 
lading ; or even which should not unlade at all. Another 
exemption is enacted in favour of ships coming into and out of 
the port of Chester^ all of which would otherwise be liable. 
But a vessel which lies in the docks for many months together, 
and goes out in ballast for vrant of a cargo, pays nothing; 
BO a packet which sails from Liverpool to Holyhead, and 
almost daily has the use of the docks, pays nothing ; for it 
is not, within the meaning of the third clause, laden with 
goods or merchandizes. It is, therefore, plain that the degree 
of accommodation is not the criterion by which the legislature 
estimates the liability to pay ; otherwise the ship would pay 
duty in the ratio of the time she remained in port ; but the 
[ 104 ] tolls are proportioned not to that circumstance, but to the 
length of the voyage : the legislature probably assumed that 
the longer was the voyage, the greater would be the profit, and 
justly has enacted that where the ship has no cargo, which is 
the misfortune of the owners, equally as of the trustees of the 
port, the loss shall not fall on the owners alone. If this ship 
bad been cleared out for Halifax and Demarara, and had dis- 
charged her cargo at Demarara, there might have been some 
ground to contend that it was one and the same voyage out 
and home : but the ship is cleared out for Halifax only : she 
discharges her cargo there, takes another cargo foe Demararay 
discharges that, and there takes a third cargo for England. 
If there be any exception which protects the Defendant from 
the general enactment of the statute imposing the duty both on 
going out and coming in, it is for the Defendant to shew it in 
pleading: otherwise he remains within the general scope and 
body of the act. The meaning of the act is, that when a ship 
goes out to a definite port, and receives a cargo directly home- 
ward-bound, that shall be considered as one and the same 
voyage : not so if she proceeds to any further port. Thereon- 
struction which the Plaintiff contends for would render the 
Words " trading or coming in or out*' wholly useless, and sy- 
nonymous with ^' trading to and from," which is merely de- 
scriptive of the vessel, and does not denote the event on which 
the toll accrues : but it is a rule that every word must be 

made 
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aiide tedsiUe if possible. And aecordiog to the Defendant's IBOO* 
eooitructidn these words are material, and deifiiiot be rejected* 

Z^Mi, in reply* The defendant's argument rests dn a merd 
Terbal criticism ; and though it is contended that the use of GiLoikT. 
the docks is not the consideration for the duty, yet no other 
eoosideration has been pointed out. But the preamble which 
raciies several taconvenieaces in the then subsisting slate of [ ^05 ] 
the harboar ; the want of buoys and landmarks, by which 
BBBy strangers hare lost their ships and goods, and the want 
€»f a coDTenient bason for vessels to lie in, shews that the aC4 
cofliraodmtion is the consideration for the duty; and the act is 
eompolsory on every vessel to load and unload in the dodka^ 
afld not elsewhere*. The words ^' into or out of,^* in this act^ 
oo whkii itress has been laid, do not ret or so frequently as thi 
words -^ into and out of;** the two phrases are used indiat 
crtalinale}/, to express the same thing; and the whole aot| 
beiag' lalie'fll together, does not support the defendaotV argitf 
roent ; nor is it clear, that on the act, but tor the ektrnfitioH^ 
the'dmty Would be payable both on coming ill and on gou^ 
omt. That aentenee of the act which gi ve6 the restridtion h 
to bd Tead aa part of the third section, which imposes 4bf 
duty; it is not a separate aectioo; and where the nestrictiop 
18 part of the sf&tne ckuse which imposes the duty, it js /or the 
plaiBtiff to faring the defendant within the duty^ not for the de^ 
fendait to shew himself dischai^d. It Is admitted that if ILhi$ 
had been a Voyage to Hctifax and Demarara, and back, ^ 
would have been one and the same voyage; aod it can make 
•o diference whether th^ whole dealiaatiOD is declared belore 
tke dhip sails or not ; the officers of the port have no jrigfat to 
rOttraki her voyage^ and if she dedares it before she aails^ she 
flMy renounce it at sea, provided that she pay^ the highest 
rale of dnty Which attaches on a voyage from any of the ikhtIb 
from which she may retiiro i but the duty aocroes oi^y pn^ 
and paying that single duty^ she may sail round thi9 worl4. 
If the tMackoT chooses to collect the daty before the vessel 
sails, it is only necessary lor him to know the extreme pointt 4p 
wliidh ahe is destined to go before her return. 

Mahsfield C. J. This case depends entirely on tbf( fneai|* C ^^ ] 
iiig of the 4th eeclion. The act recites great danger fsom 
want of bu^yfi, &c» and great want of docks; ^i^ that iJbip 
AMytMV &Cb haye devoted a piece of ground for the purpose of 
making a dock, and enacti that the mayor, &c. may make a 

Vol. II. G dock; 
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1S09. dock ; and of course, referring to the purpose of satisfying the 



Glaimtome ^^^^P^ ^^ ^1 these works, it enacts, that certain duties shall* 
9, be payable fer every ship coming into or going out of the said 

Gjldabt. port ; and it makes the place to which the ship goes, or from 
which it comes, the measure of the amount of duty ; contemplate 
ing, I suppose, that a ship coming from a short voyage, would 
make more frequent trips, and that though it paid less at once, 
it would pay more in the year : then comes the fourth section, 
the words of which are, the duties to be paid at the time of 
the ship's discharge, either inwards or outwards, so as no ship 
shall be liable to pay the duty but' once for the same voyage 
both out and home, notwithstanding such ship may go •out 
and return back with a lading of any goods or merchandize. 
What then is the ease here ? How many voyages out, and how 
many home, are liere ? One. Only one voyage out, and one 
i^oyage home; so that I have very great difficulty. to say how 
the act can be construed otherwise than the plaintiff coatends. 
Kothing in the act restrains the voyage, or says that the ship 
rimll not vary it while she is out, or prescribes that she shall 
come home the shortest way: she may go to any ports, fihe 
pleases, and pay toll from the furthest port^ and it is only one 
▼oyage out and one voyage home. 

Heath J. I am of the same opinion : This is only one 
Toyage. But it is said that the duty is paid for the buoys 
as well as for the dock : it is so, but that does not vary the cir- 
{. 107 1 cumstances iinder which the right arises ; the duty only ac- 
crues in respect of the ship's coming into and being in the 
|K>rt. No sound inference against this conclusion arises from 
there being an exception in favour of ships in distress: the le- 
gislature justly thought it would be inhumanity to make a ship 
distressed pay for coming into the port. So there may be some 
good reason for exempting the Chester vessels, either that they 
mre driven within the port of JUverpool, or some other good 
reason which we may not be acquainted with. 
^ LfA WHENCE J. This case lies in so narrow a compass that 
^I lianuot atnpKfy it by any argument. The act imposes only 
one duty on one voyage. This is but one voyage, and there- 
; .»: ( j -fore only liable to one duty. 

' ChAmbre J. I entirely concur: it is far too clear to be 
capable of being rendered clearer by any ferther argument 

Judgment for the plaintiff. 



» *• • • 
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Caswell r. Coare. Juneau 

• 

IN this case, the facts of which are reported antCy 1st Vol. Where the 
566. the plainttflThad held the defendant to special bail for ca«se of action 
120/. and upwards, without a Judge's order : he had declared qai^°^dai 
in assumpsit on a breach of the warranty of a horse, and had an*j,^cr®jf\i,c 
added the money counts ; and at the trial went for, and reco- plaintiff holds 
veied, a sum expended for the keep of the horse after a sup- to bail on the 
posed tender and refusal. The Court, on the motion for a an*d rec^*^ 
new trial, being clear in opinion that nothing was due for the ^^^^^^q^^^ 
keep of the horse, and having reduced the verdict accordingly, on^motion, wiU 
Cockell Serjt. for the defendant, had on the last day of Easter \^\ ^!^ their 
term obtained a rule nisL that an exoneretur mi£:ht* be entered w<»«">'**"<^ 
OR the bail piece, and that the plaintiff might repay the de- L. ^^° J 
fendant 5/. for the costs of the bail bond, because the plaintiff 
WRS Rot entitled to special bail in an action on a warrantyi 
withoRt a Judge's order. 

Best Serjt. now shewed cause. The verdict, although re- 
duced to SO/, is taken generally on all the counts ; therefore 
so loqg as it remains, the bail are liable ; and before this mo- 
tion could be made, the defendant should first have moved that 
the ¥erdicl might be taken on the count upon the warranty 
only. But there was also a fair ground for the plaintiff to 
suppose that he was entitled to recover upon the count for 
money bad and received, in consequence of the failure of the 
condition of warranty. 

Ijcns SerjL, in the absence of Cockell^ supported the rule. 
The residue of the verdict was obtained not on the count for 
money had and received, but on the count for money paid for 
the keep of the horse. 

The Court at first observed that this was a motion novel in 
its nature, and that an action for maliciously holding to bail 
would be the proper remedy : but on its being suggested by 
Lens that the defendant might probably be unable to prove 
malice, though he was improperly held to bail, and that the mo- 
tion did not go to discharge the defendant, but the bail only, 
whose security bad been improperly required in the first in- 
stance, the Couict considered, that if the plaintiff should pro- 

G 2 ceed • 
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ff 

id09. ceed here against the bail, he would proceed against them on 
a judgment for SO/, on the money counts, when he had failed 
^^ to recover any thing thereon, and had succeeded only on the 

CoARs« warranty ; and they therefore made, the rule absolute as to en- 
tering the exonerciury bnt discharged it as to the costs of the 
bail-bond. 



Caswell 



»■< » » » » ■ wi i*>^^i-r* > t i I I i^iii j fw^^. 



r id^ 1 Do^> on the several Demises of Hevrt Leickstbr, Esq. 

and Ann his Wife, Richaim) Johi^son and William 
Chippekdall, Ank Leicester, and Henrt LBioBiTBR, 

Jiitt« 2i. V. Biggs. 

to^ytllto^ nr'HlS was an ejectment brought to l-ecover certain pre- 

ciietopern^it JL mises in Middlesex. Upon the trial at the Middiese± 

trstator^s niece Sittings after Hilary term 1809, before Mansfield C. J. the castd 

rentsT^HeMT ^PP^rcd to be this : Josiah Cole^ being seised in fee of the 

thauheiq^ premises, by his will, dated the 3 1st of March 1770, devised 

cuted in Uie them unto John Moore and Joseph Skinner^ and the survivor 

Siewords«uo of them, to hold to them and the survivor, and his heirs and 

EtttTud^in? assigns, upon trust to permit and suffer the testator's wife to 

?*^ lu 5"** fc«^^j receive, and take the rents*, issues, and profits thereof, 

iBffC words pre- during her natural life, for her own absolute use and benefit^ 

^deviae^n ^d from And after her decease, in case the testator's niece ^nit 

to'SJtt^e "le^ ^'^ should be then living, in trust to pay unioy or permit and 

gal estate to the fuWer his said niece Ann Cole to have^ receive^ and take the 

tmstee 

If baifayear's rents, issucs, and profits thereof, for her natural lifb, with re- 
atenanuo^uU ibaihders over; and he made his wife his executrix. Ann 
^the^ljr* ^^y *ft®^ ^® testator's decease, intermarried with Hemy 
which be bM Leicester. A verdict having been found for the plaintiiF, 
rent, and be Shepherd^ Serjt., in. last Easter term, obtained a rule nisi to 
crifing^tTob^ ^^ 1^ ^^^^^ A^^ ^^^^^ ^ nonsuit, upon the ground that there 
this to soffickrat *•'** ^^ count on the demise of Moore, the devisee, who had 
^dence that survived Skinner, and that the legal estate was in the devisees 
tenancy deter- In trust under the will : he also moved it on another ground^ 
u^^nlen^ned that although half a year's notice to quit was proved oo the 
in Che notice. ^^^ ^f ||^g plaintiff, there Was no proof at what time df the 

5ear the defendant's tenancy commenced ; but Mansfield C. J. 
oUerved that the tenant^ on receiving the notice^ made no 

objection 
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Qb](ectioo to the terms of it ; apd tbe phiiiti^ proved a receipt of 1 809* 
rei^t at Midsummer and Chn$Um$ / and the Court refused t]if» • 
rule oo ^at point iSSot 

Vaughm and Ma^lej/ Serjjk.^ shewed cause against the rii)ie. j^j^jLt^ a 
It is now clear^ that unl^eas either trustees have some activ/e and Ot^ei;^^ 
duty imposed on them, such as the doii^g of some repairs, or |. ^* 
the payment of annuities, or other didbursements, which ren- ' ^^' 
ders it nece^s^ury that they ^houU have the legal estate^ or 
unless it is devised Jto the^n ivith a view to the sole ^nd sepa- 
rate use of a married woman, wjbich has always heen deemed 
per te su^icieot ground to hojlid it a y^e executed in the trus« 
t^es, the legal estate is in the person who h^ the beneficial 
iiyj^e^oest. Thus, in % 7^. R. ^d. Silvester d. Law y. Wilson^ 
JW ^^thcMity which was mentioned when t]^ rujie ijras obtained^ 
the devise was to take and receive the rents, and the testator 
Jtherehy ordered, ^^ that such rents shou\4 be ^ipplied for the 
^ subeisfeence and piaijf ten^ce of his »Q^y^ and Jishursi J. dwel^ 
upon ;tfai8 dfcumstance, ^nd thought that the testate^ wished 
jthat the trustees shoi^d hav^ ai;i eye to the application of th^ 
money* But ^o case is to be i^|jui4 where jthe trustees have 
l^^ee^ held to taJk^e the jieg^l eat^gte, if they had nothing assigned 
ii^m to 4o but to receive .andpay oyer , the rents* Garih v« 
Baldmn^ 2 Ves. QiG. Bagshaw y. Spencer^ I Ve^. 144. Tl^ 
/oundlation /officii these cases w^ that of Jones v. Lord Say aa4 
Selfiyi Vin. Mr. S62. ]whiqh ^s the l>est report pf it; S. C. 
JEq. Cft^n 4br. 383. but t^a^ w^ tl^ case of a feme jcovert, and 
)iher^ we^e alsp anii\uties ,to .1^ ,pa^4 \^ tjbe tru^ees. In 7 'f- 
fL fi5Sf. Hartfm v. HarlLon^ Lord Kenyan C. J. said, that the 
provision ui 4hat (qase /appeai;ed ito be made in order to secure 
.to AfB ^^eral femes ^^oyerit a separate s^owimqe, free from the 
coiitroi|l of (jheir tiusbaads ; t9 ,e0ectva^e «whicb i^t was essen- 
Aially necessary jthat t]he .trustees shpii^Vl take an es^te wi^ the 
41^ e^Eecutcjd; .pthe^wjse the husband pf each taker wou^ be [ 111 ] 
entitled to i:eceiye the profits, and so defeat ^e vc^y q^ject the 
.devisor h^d }fi yje^i^ : his |l<ordship ajUo rc^na^Ked on Jon^cs y. 
/Say 4>p4 Scfc, that it w^s a qs^ by itself. iAffm^el4 C. ^. 
X haye jdway^ un^SiPrstood '^t decision to have gpne on <t]^e 
gfo^^A jMNi i^entiop, ,thpU fit was 4be case of a feoie .coyect, ai>4 
«^ ^ \ffAA ip order ^o protect her.] In 9 Bos. 17$. ^nrifjk 
jf. fjfird fVi^iam fiisa^cJIfirkj Le^ Seijt. argued w,halLy an jthe 
fToiied that there ^icas s^yi^lhiiog iin |thfit ,Qase to be doi^ by the 

il]u^^€||i ; ^i|d Lord AUm^y ^•h in &i>iAg judgo^nt, cUe^ 

with 
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1809^. with approbation the collection of the authorities made in Jef' 

ferson v. Morton^ 2 Williams's Saunders^ II. c,n, 17. and the 

Lessee of ^^^^^ in which the learned editor has there laid down the rulev 

Leicester Shapland v. Smith, 1 Bro. Cha. Cos, 75. is to the same effect, 

and Others, and the law there laid down by Eyre B. has never been con- 

^ ^* tested ; but on the contrary it is now understood in the Court 

of Chancery, that the distinction is abolished. Eyre B. held 
th9t there was no difference between a demise in trust to per- 
mit to receive, and a demise in trust to receive and pay over; 
but he mistook the facts of that case ; for the trustees there had 
to pay taxes and repairs, which he did not advert to. Here 
nothing is required to be done by the trustees ; and there is no 
necessity for their taking the legal estate. The trustees are 
not even made the testator's executors ; his widow is his exe^ 
cutrix. 

Shepherd and Best Serjts. contra. Wherever there is a 
devise in trust to receive the rents and profits, the use is exe- 
cuted in the usee. Simpson v. Turnery 1 Eq. Cas. Abr. 383. 
n. and there the trustees had nothing to do but to receive and 
pay over. But where the devise has been to permit and suffer 
the party beneficially interested to receive, it has been a legal 

[ 112 1 estate executed in the cestui que use, unless where circumstances 
required it to be otherwise, for the protection of a feme covert, 
or for otherwise effectuating the particular intentions of the 
testator. In the present case, where both phrases are used in 
the alternative, the former words do not so &r control the 
latter, as to take out of the trustees the legal estate thereby 
given, which it is for the interest of the cestui que trust that the 
trustees should retain. The effect of this alternative merely is, 
to give the trustees a discretion whether they will let the cesttd 
que trust receive the rents, or will themselves receive them ; 
and in order to possess that discretion, the trustee must neces- 
sarily have the legal estate in him. The discretion must be 
lodged in some one, and in whom can it be, unless in the 
trustee ? This case, in which the husband and wife are sepa- 
rated, is an instance which shews that it is extremely proper 
that the trustee under such a devise should have the estate 
vested in him ; and he here has as many duties to perform, as 
were cast on the trustees in any of the cases cited. Where the 
devise is to a woman, it is peculiarly necessary that the trustee 
should have the legal estate, in order to protect her against the 
husband : if the estate is in trustees they may insist on a settle- 
1 ment^ 
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Tiient, or maj from time to time pay the rents into the woman^s 1809; 
own hand ; and if the legal estate is in the trustees, and they "J^T""^ 
have made a lease, it will prevail, unless they establish a for- Lessee' of 
feiture incurred by a breach of covenant. Leicester 

Mansfield G. J. I thought that it had been settled by the and Others, 
case of Shapland v. Smithy that the distinction was abolished, ^ ^* 
unless in cases where something especial was to be done by the 
trustee, as to pay rates or repairs ; but I find it is otherwise. 
It 18 miraculous how the distinction ever became established ; 
for good sense requires that in both cases it should equally be 
a trust, and that the estate should be executecl in the trustee; 
for how can a man be said to permit and suffer, who has no [ 113 ] 
estate, and no power to binder the cestui que trust from re« 
ceiving. 

Cur. ado. vuO. 

On this day judgment was pronounced by 

M ANSFiBU) C. J. This case might be argued and considered 
for ever without advancing it at all in law, reason, or precedent* 
Bat as it happens, in this will, the last words are, ^^ permit 
and suffer,*' which give the cestui que trust a legal estate; and 
the general rule is, that if there be a repugnancy, the first 
words in a deed, and the last words in a will, shall prevail ; and 
consequently, for want of a better reason, we are forced to say 
that we think this will gives the legal estate to the party benefi- 
cially iutereuted. The rule for a new trial must therefore be 

Discharged. 



Taoughton V Clarke and Bobeham, Bail. junen. 

JJEST Serjt. had yesterday obtained a rule nisi that J^^^JS^S 
Jj the defendants, who had been taken in execution on a admt^faci^ 
Capias ad satisfaciendum^ issued on a judgment obtained on a ajudgme ot oa 
Vrit of scire facias upon their recognizance of bail, might be Jlg^t baSr 
discharged out of custody, by reason that a capias does not lie ^^^^^^^ *" 
on a judgment in scire facias against the bail, who, in this Otherwise in 
court, undertake by their recognizance only that thecondemna- zaiice°iD C. B. 
tion money may be levied of their goods and chattels, lands 
and tenements. The authorities cited in support of this posi- 
tion 



lis 
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IWO'. fira were HMey, 110. Anm. UU. SS8. RigauU ?• CarricJc^ 
- J j^^^ ^j^^ g^^ ^^.^ gg^ (where it is saidi the caee is difierent 

9, *oa a judgment in debt mi the recognizance,) S. C. 8 Dano. 

Claub 498. p. 7. 3 Danv. 326. PuUenham'i cascy Dy. ^)&. And 

9iid another, although by the course of practice in the Court of King's 

*[ 114] Bench, a cwrptoff ad satisfaciendum is permitted in this case, 

Gee T. Faney 1 Lev. 225. yet in this court the practice baa 

alwaya been oUierwise. Cro. Joe. 450. ^^ In the CommoD 

^ Bench, because there is always a recognisance in a sun cer- 

^ tain when the bail is entered, the execution is always ekgii 

^ or fieri fadasy and not a capias ad saHsfadendam.^^ 

JLms Seijt. for the plaintiff, on this day prayed that the rule 
might be enlarged, in order to give him time to look into the 
authorities. 

The Bench lamented the diversity in the practice of the two 
courts, but directed that the rule should be made absdute, unless 
tease to the contrary should be shewn at a subsequent day be- 
fore a Judge at chambers ; on which day the defendant's agent 
attended before LavDrence J., and the plaintiffs not haying 
been able, it is to be presumed, to find any authorities to the 
eontrary, did not attend : consequently the rule was made 

Absolute (a). 



isio; 

Jo*. 85* 



<a) Batlt v. Titmass* 



Best Serjt. moved to set aside a 
judgment and warrant of attorney, 
which in Sq)t 1808, had been 
gWen by the defendants, urithont 
their attorney being pr a o s at , up- 
on their being taken in execution 
under a writ of cqfrias ad satisfa' 
eteytcftimtoued against them upon 
a judgment on a bail rec gni- 
asBce. 

Per Curiam* Although io the 
Cmmt id jitng't Bench you caa 



take the person of the bail, yet 
here you can only take their pro- 
perty. But these defendants being 
improperly taken in execution, 
Srad entitlsd to their discharge, 
prefer to cheat the plaintiff by 
giving a warrant of attorney pay- 
able by instalments, and after ly- 
ing by a year and a half, they 
apply to hsTe it set aside. 

Rule refased* 



1800. 



W^IT^KEE V, I20D. Jimtfl. 

THE defendaQt, who was' a baker, Juad for seTcral months Thecowcio 
dealt with the plain tiff, who was a corn-fiictor, for floor ; ^SScui «!»> 
and for some time regular recfeipts were given for the sums "^'^'W***" 




open tea 



paid. After a time the defendant desired the plaiptiff would jj^jJMtj^ 

keep a book, in which the flour delivered should be entered on ace«t, wm mi 

the one side, and the money p^id on the other. This was ac« iHj ^ 

cordinglj done, and after the balance had been struck two or 

three times, a balance of 140/. appeared due ; the plaintiff then 

refused to furnish any more flour till that sum should be paid^ 

and commenced the present action to recover it. The book 

was in the plaintiff^s possession, and the defendant ha4 on a 

former day obtained a rule nisi to stay the proceedings, until 

the book should be exhibited to the defendant. 

Shepherd Serjt. now shewed cause against this rule, upon 
an affidavit, that a friend of the defendants, an under officer 
of the Btamp office, had called on the plaintiff, and desired to 
have possession of the book ; and on his refusal, had told him^' 
that it did not matter, fpr that the plaintiff could not recover 
the balance without producing the book, on which occasion 
copies could he obtained of it, and penalties on the stamp acts 
to the amount of 800/. could be recovered against him. 

The Court ordered that the book should he delivered to the 
defendant's attoruey, upon his personally undertaking that it 
should not be shewn to the defendant himself, or to any officer 
of the stamp office/ nor any copies made of jt : aud jdirected 
that the plaintiff should give stamped receipts for etach of the 
sums mentioned in the entries in thp book^ and that as soon 
as the defendant's attorney should have compared the book [ 11<S ] 
with thoae receipts, and found them accurate, th^ boolc shoi|l.d 
be restored to the custody of thp plaintifl^ 
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1809. 



Juneau 

Where B 
pUiintiflT, 
cator, addsose 
count af eiec»- 
tor« tinting a 
cMieofactioii 
for which he 
iD^cht declare 
in nit own 
right, if he it 
nontniledf he 
shall he liable 
tocostt. 



[ 117] 



Grimstead, Executor of Grimstead, v. Suirlet* 

THE pkintiflT in his first count declared, that the testator 
in his life was possessed of certain goods, and casually 
lost them, and that before his death they came by finding to the 
defendant's possession, who knowing, &c. but contriving to de- 
fraud the testator in his lifetime, and since his death the 
plaintiff* as such executor, did not deliver, &c. ; and afterwards, 
in the testator^s lifetime, converted, the same. The second 
count averred, that the testator was possessed of the goods, and 
lost them, and the same came to the defendant's possession, 
who knowing them to he the property of the testator in his life, 
and of right to belong to the plaintiff as such executor, biit 
contriving to defraud the plaintiff* as such executor, had not de* 
livered them to the testator in his life, or to the plaintiff*, 
executor as aforesaid, since his decease, and after the testator's 
decease converted the same. The question in this case was, 
whether the articles mentioned in the declaration, and which 
had been left in the defendant's house, where the testator lived 
many years and died, had been given by the testator to the de* 
fendant in bis lifetime or not. The plaintiff^ was nonsuitedl 

Shepherd Serjt. in Michaelmas term 1808, obtained a rule 
mn, that the prothonotary might tax the costs for the defend- 
ant The defendant, he said, might sue in his own right upon 
the last conversion here stated, which clearly was in his own 
time, if at all. The case of Cockerill v. Kj/nastoriy 4 T. R. SIT. 
in which it was held that an executor under such circumstances 
was not liable to pay costs, has been overruled in the subse- 
quent case of Bollard v. Spencer ^ 7 T. R. 358. 

Best Serjt. shewed cause. The Defendant is not entitled to 
his costs on the authority of the case cited. To entitle him, it 
is necessary that the Plaintiff should have reduced these goods 
into his actual possession before the cause of action arose. 
But in both counts this Plaintiff declares on the possession of 
his testator. In Cockerill v. Kynaston^ there were three 
counts, first, a trover and conversion both in the testator's life. 
S. A trover in the testator's life, and a conversion aflerwards. 
S. A trover upon the possession of the executor, after the tes- 

tator^s 
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tator's decease, and a subsequent conversion ; this may be col*' 
lected from the language both of Lord Kenyon and of Bulletin ; 
the former says, ^^ the only evidence given was applicable to 
^ the first count ;** the latter says, ^^ even on the third count we 
^^are not to conclude that the executrix ever had actual pos* 
^session of the goods ; and if not, they are not assets till re- 
^^ covered/' In Bollard v. Spencer, the Court held, that the 
question could not depend on any facts but those which ap« 
peared on the record ; and the Court noticed that there must 
be some mistake in the case of Cockerill v. Kt/naston. \_Law* 
rence J. observed, that there must be some error in the note of 
Bollard v. Spencery for Buller J. is there supposed to have 
said in the former case, ^^ that if the goods which were the sub- 
ject of the action of trover, had never been in the actual pos- 
sesBion of the executrix, it was absolutely necessary for her to 
declare in that character :** for nothing can be clearer than this^ 
that in trover the property is sufficient, in trespass the pos« 
session is necessary.] 

S/iepherd Serjt. contra. The case of Bollard v. Spencer is 
precisely the same as this. The question cannot depend on 
the mere form of the declaration, otherwise the rule, that an 
executor who sues in his own right shall be liable to costs, will 
be wholly nugatory ; for every one who may sue as well in his 
own right as in the character of executor, will add a count as 
executor to save himself from costs. In the case of Cockerill 
V. KynasUmy the observation of Lord Kenyon, that all the 
evidence applied to the first count, which was on a possession 
of the testator, for a trover and conversion in his lifetime, 
would have been irrelevant, if the matter were to be decided on 
the face of the record only : but here the fact which the Plain* 
tiflT relied on as an act of conversion, was after the testator's 
decease, as plainly appeared at the trial. [Lawrence J. How 
can it depend on the facts which appear at the trial ? Suppose 
the cause is called on, and no evidence Is given, but the 
Plaintifi^, instead of appearing, submits to a nonsuit, we cannot 
Bee how the facts were. The Plaintiff^ must take care to have 
his verdict on the right count, and then, if the Court gives 
costs where it ought not, it is error : but the Court can look 
only at the record.] In a court of error, nothing would appear 
on the record, but that i\te Plaintiff did not prosecute his suit ; 
the judgment of nonsuit is in all cases the same ; and it would 
Hot appear for what reason it bad been given^ whether on a dis- 
cussion 
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CII88JM of i^e imeriti of Ae cast, or because tiie 
90t try tb^m^ A^d jf the rule as to costs ^epeads wholly oa 
Urn record, ell that tbe Cipiirt bas «ver done on Feasons of law 
mi4 be wreiig* No vigilaDcp of tbe DefendaaA can pnevent 
the PlaiJitiff feom being nonsuited upon tbe whole dedaraiion 
wbiBiieirer be pleases : and if the Defendant obtains a verdict 
subversive of the Plaintiff's whole demand, he necessarily 
obtajps it on all the counts ; he cannot, like a Plaintiff, elec^ 
9a which count he will enter it Will it then in either of these 
ca^s suffice to protect the Plaintiff from costs, that in prose- 
cuting an unfounded claiia, merely fi>r his own bene6t, he has 
added one count hi the ch^ucacter ^f executor i That is dii- 
rectly in opposition to the adjudged cases. 

Cur.adt.r»MU. 
Mansviexa C.J. This motion has bung over a great while. 
The question turns merely on the authorities. The single 
point is, whether, as jone count states a irover and conversion 
in the time of the testator, and the other a finding and con- 
yersion in the time of the executor, the executor is liable to the 
payo^nt of costs. There are various and cootradietoiy de* 
visions /OQ this point, but the later authorities aiw, that where 
gn ea;ecutor iMy declare in his own right, he shall be liable for 
costs : and here as the executor might have declared in hie 
own ri|^l, he is liable to pay tbe costs. I hope this will ibe .the 
last time tbe point will be debated here, or in any of 4he 
courts. 

Bule absolute to Aa^ic the 
Defendant's costs* 
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'the Baili^9> Burgesses, and CommoBaKy at the fiorovgh of jnnyji. 

Tewkesbury, v. Bbickkell. 

THIS was an action on die case : the first eoont of the de* The seBer of 
elaration stated, that the Plaintifis on the 7lh day of i?7j^k^ 
January 1807, and long before, and still, were lawfiilly pos- JSiteCliwdi 
sessed of a certain market holden in Tewkestmry^ npon a ^^^'fP?,?' 
Wednesday in e^ery week throughout the year, except upon pitched tbereia 
Chrisimas-datf when it happened on a Wednesday^ for the aoS'^ImI^ 
buying and selling of corn and grain, and other nferchandiees ^^ toifwhkh 
usually sold in markets, and that by reason thereof the i>je»^^y^« 
Plaintifis of right ought to have a reasonable toll of all.com indk, an acdotf 
and grain brought into the market to be sold, and there sold ^uthira'f^ 
on any such market day, not being corn or grain sold in that ^^e market^ 
market by or to any freeman of the borough^ nor the corn Or >» telling by 
grain of any other person or persons le^;ally exempt from the The irargage 
payment of soch toll, that is to say, one peek, to wit, two ^^^Sfcuftaryare 
gallons and one quart,, of and for every 48 bushels of corn or ^y^^/of uS 
grain, each bushel containing 9 gallons of corn or grain, during » the market 
all the time aforesaid brought within the said market to be Aacteot char- 
sold, and there sold, and so in proportion for a greater eir ot^obi^^*"^ 
lesser quantity ; yet the Defenotant, well knowing the pre- £f^"^Jn'j|j^^ 
ini6e& but contrivinir and fraudulendy and oMilicieusly in- bycontempo- 
tending ta ii^ure and prejudice the Plainiiffs in this behalf, and a gmntl^ 
to defraud and deprive them of a great part of the tolls and bni^Ma, dieir 
profits of their market, and to hinder them from enjoying the ^^^^ *^ "^^ 

■_ ^ J *^ o cesiorB,wai ex- 

benefit and profit of their market in so ample and beneficial a pounded by the 

manner as of *right they ought to enjoy the same, on W^^ mnt to Uie* 
nesday the 7th of January ^ being a market day, the Defendant p^^o^^f 
not being a freeman of the borough^ nor a person legally bo** °*^* tenant! 
exempt from the payment of the toll, wrongfully, injurieUdly, andtbeir hein. 
deceitfully, and fraudulently sold in the said nmirket in ofaroyaWVaB- 
Tewkesbury, to one Joseph Buckle^ then not being d fr^nta ^t'^ imna. 
of the borough, nor a person legally exempt front Ibd pnymetit ^^^^^V 
of the toll, 45 bushels of beans, by sample, that is to sily^ of the chite of toll af- 
same and like quality with a smi^ parcel of bean% whidi tiife come extinct 

byonityofpo^ 
■eaionin the 
crown, the immunity does not thereby cease : and if the croim re-amti the tolL tbagrantee mul take 
ttitlHritoiecttutll^fAiiAMiy. * ^ •• "* .» 

•[ ISl ] 2. defendant 
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1809. Defendant then and there produced to the said Joseph as and 
•~~7V. for a sample of tfre beans so sold ; the said beans or any part 
&c. of ' thereof not being in the market at the time of the sale, nor 
Tewkes- brought by the Defendant into the market to be there sold, and 
the Defendant then and there well knowing that the said beans 
had not been brought to the market to be sold, and were not in 
the market at the time of selling thereof, the Defendant having 
wilfully and fraudulently omitted to bring the said beans to 
the market, to deprive the PlaintiflTs of the tolls thereof; 
whereby the Plaintifis were prevented from taking, and did not, 
tior could take their toll due to them as aforesaid, of, from, and 
out of the said beans, as they might and should have done if the 
same had been brought and placed in the market by the De« 
fendant to be there sold, and had been there sold : but lost and 
were deprived of the same toll, and could not have and enjoy 
their market, and the tolls and profits thereof, in so ample and 
beneficial a manner as of right they ought to have bad, and 
•till of right ought to have and enjoy the same, to wit, at 
Tewkesbury. There were three other counts in the declara- 
tion, varying from the first in some minute particulars but not 
essential to the statement of this case : the Defendant pleaded 
the general issue ; and the cause was tried before Chambre J. 
at GUmcesieTj at the Spring assizes 1808, when a verdict was 
found for the Plaintiflb with Is. damages, subject to the opinion 
of this Court, on a case, the parts of which principally relied on 
were as follows : 

A market bath from time immemorial been holden at TewkeS" 
bury on every Wednesday in the year, except on Christmas^ 
day when it happens to fall on a Wednesday ^ for the sale of corn 
and other dead victuals and merchandize. All corn and grain 
brought into this market to be sold, and there sold in bulk, has 
from time immemorial paid a toll of 12 dishes, amounting to 
one peck, on every 48 bushels, and so proportionably more or 
less according to the quantity, unless the buyer or seller there- 
of hath been a person exempt from such toll. By an inquisi- 
tion taken in the 8th year of King Edward the Second, upon 
the death of Gilbert de Clare^ Earl of Gloucester^ it was found 
that the Earl, on the day of hb death, held in fee the manor of 
Tewkesbury with the appurtenances, of the King in capite, by 
knight's service. The inquisition enumerates the bui^gages, 
customary tenements, and other lands in the manor and bo- 
rough of Tewkesbury^ and the value of the rents and works, 

and 
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^EMid tbe profits of the Courts Lieet, and Borough Court, and 1809. 
many other particulars^ usually belonging to 'a feudal lord in -, TTTT.^ 
those times ; and the value of the tolls of the borough is found ^^^ ^^ ' 
to be 100s. and the value of tbe whole manor with the borough, Tewkes- 
131/. 5s. 6d. This Gilbert de Clare^ by his charter made in the bu&y 
7 Edw. 2. (reciting that William and Robert^ formerly Earls '^\ 

of Gloucester and Hereford^ had for them and their heirs, by 
their charters granted and confirmed to the burgesses of 
Tewkesbury and their successors, tbe liberties therein men-. 
tioDed,) granted and confirmed (among other things) to the 
said burgesses of the said borough, that they should have 
and hold their burgages by free service, at the rent of li. for a 
burgage : And that the same burgesses should be quit of toll 
and of custom within the lordships of the said Elarl in the honor [ 123 ] 
of GUmoesier^ and elsewhere in England^ according to ancient 
psage. The honour o^ Gloucester having afterwards become 
vested in the crown, Edward the Third, by a charter in the 
second year of his reign, containing an Inspeximus and recital 
of the charter of Gilbert de Clare^ and particularly mentioning 
the said clause of exemption of toll and custom, did for a fine 
made to him by the said burgesses, grant, for him and his 
heirs, that the same burgesses, and their heirs and successors, 
burgesses of tbe same town, might be quit for ever from toll, 
pavage^ murage, pontage, passage, keyage, piscage, stickage, 
and stallage, and from all other such like customs, as well with- 
in the liberty of the said Earls, as elsewhere throughout all his 
kingdom. The market in Tewkesbury, and the tolls, have 
been sanctioned and confirmed by several ancient charters of 
the following dates, viz. the 4th of April 1574, 17 Eliz. ; and 
the 18th of October^ 3 Jac. 1. : and on the SSd of Marchy 7 
Jae. 1. the King, by charter of that date, in consideration of 
9453/. 7s. 4tf. granted to the bailiffs, burgesses, and common- 
alty of Tewkesbury, the manor and hundred of Tewkesbury, 
and diyers messuages, rents, fines, &c. therein particularized, 
theretofore parcel of the possessions of Lord Seymour^ at- 
tainted ; also all markets, &irs, &c. within the borough, and 
aH fiiirs, markets, stallage, toll, toll-custom, customs, pickage, 
&c. within the said borough, and* the reversions and profits of 
tolls, toll-custom, customs, and subsidies of whatever beasts, 
cattle^ things, and merchandizes, at whatsoever markets or fairs 
within the said borough sold or to bef sold. Until about thirty 
or ibrty years back^ all com and grain was pitched in the mar- 
ket-house, 
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JgQ^* k6f-li0i!M, 6r sitMt iidjdiftnl^, ind sold in btflk. Skiee tlM 
The BttiliA P®*'*^^^? «^ jpWctite has gi^ddfllly pfetaifed 6f selling in the 

&c. of ' lAai'k&t by ganiple ; but in stich ease the cnstomaty toll of the 
TkWkH-' corn h^s also till lately been tak^n by the plaintiiPs, when the 

Btar ^ctirtk bd^ be^A delivef^d in Tewkesbury. On tVednesday, the 
Bki^Lir^LtA '^^^ ^*y of January, 1807, the defbndanl, knaUfing the plaintiffs^ 
♦r 124 1 ^^^ ^f '^'' ^ ^^^ ^^ grain sotd In their markety whether by 
sample 6r in bulk, ddld by Mtmple to one Joseph Buckle, 45 
btishelfit of b^.dn8, td b6 delivered in Tewkesbury. At the time 
of the sale, the bean§ so dold by the defendant to Bttckk had 
liot been pitched in the market, or paid toll as if they had been 
pitehed ; ftfterWards, 6n the I4th day of January in the same 
year, <hese belid3 were delivered by the defendant to Buckle in 
Tewkeshuty. At the time 6f the delivery, and t^hile the beans 
Were in the Waggon of the defendant, the cnstomaty toll thereof 
was demanded of the defendant by the proper officers of the 
corporation ; btft the defendant refhsed to permit them to take 
(he same. Buckle WM at <he time of thig pnrchslse, and con- 
tinually dnt^, deified and pOMiSsedof Oiie of theiindieiltbnrg;agd 
tenements, tthd pAid the yearly rent of 1^. td the corporation, 
^ere wa» no ground of estemptioii of the beand ih ^tiestion 
from the toll, nnleto it wad ftkrnished by Butkie being such bur- 
|;age tehttnt, Ithd 60 fkr back as the memory of Itf irtg witnes^^ 
Went, no exemption had hi fact ever been allowed to eny per-* 
son bat a ft^eman of the borough. Neither the beyer nor Chef 
seller in this Case was a freeman ; all other persons, except 
freemeil, had, as Ikr back as the memory of living witnesses 
Went, always paid the tollfi * and the exemption from toll had 
never, ad far back as those witnesses could remember, beett 
claimed by Or allowed to a burgage tenant. The question for 
the opinion of the court Wad, Whether the plaintiffs were en- 
titled to recover? If the court should be of opinion that they 
Were entitled to recover, the verdict was to stand : if not, a 
nonsuit was to be entered. 

[ 135 ] lliid case wai twice modt elabomtely argued, first in Baster 
term 1809 by Mhnley Serjt. fer the plaintiffs, and Beit Serjt* 
ibr the defendant ; and agaiji in the present term by tfiltiami 
Seijt. fbr the plaintiffs, and Shepherd Serjt. for the defendant. 
Argumentd ibr the Plahrttff). It Was resolved in Ashby v. 
t^tite, 1 Sidk. 19. 1 Bra. P. C. 45., that the riglit aftd re- 
medy are convertibles, and that an action well lies for ao in- 
jury to the rig|ht, Acmgh there is^ no actutd damage. In the 
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present case, however, an actual damage has been suRtained. 1809. 
The defendant acts injuriously in selling his com by sample in rpi~i77T^ 
the market; for although he takes advantage of the market to %^ V ^' 
sell his goods, and although he knows that toll is claimed for Tewkes. 
them, and although the toll indeed is equally due in respect bi/uv 
thereof as if it were sold in bulk; yet as the corn is not in the ^i ^' 
market to be distrained, the defendant is guilty of a fraud in 
selling them in such a manner as to deprive the Plaintiffs of 
tlie prompt remedy which they have for the toll, by taking it 
from the bulk when the bulk is brought into the market. The 
principle is well established, that a person shall not at the same 
time take the benefit of the market, and deprive the lord of 
his toll. And it is not necessary, in order to maintain the ac- 
tion, that the jury should find actual fraud in fact. But they 
Imve in iact found the defendant guilty of a fraud, for he is 
guilty of the premises; that is, of the whole premises laid in 
the declaration, and the fraud is averred there. ^^ If a roan 
^^ bath a market in one part of the town of D. the inhabitants 
^^ of another part cannot build new houses, and there in their 
^ houses and shops sell merchandizes; for thb is to the da- 
<^ mage of the market. Admitted, 2 Ed. 3." 2 Ro. Ab. i^. 
C. pi. 1. The word fraudulently in the declaration does not 
import actual circumvention, but any act knowingly done, 
whereby injury accrues to another having an estate of freehold [ 125 ] 
or other interest ; and upon such an act the law implies fraud. 
This is not damnum absque injurid. It is distinguishable from 
the case of a mill, which the lord is bound to repair and the 
tenant to grind at, Coryton v. Lyiheby^ 1 Saund. 113., in this 
only, that there is no obligation on the seller to come to the 
market ^t all ; but if he does come, he is bound and subject to all 
the rights of the persons having the tolls. So, if a person erects 
a market within seven miles of another, it is of itself a nuisance : 
it is not necessary to prove a special damage. 11 H.6. 19. B. 
The Prior of Dunstable's case, which was not applicable to the 
circumstances in the case of The Bailiffs of Tewkesbury v. Dt5- 
lon, 6 £^5^,438., was this; the prior of Dunstable declared, ac« 
cording to the practice which then prevailed of pleading ore 
ienusj ** that he was lord of the town of Dunstable, and that he 
had a market twice in the week, on T'uesday and Saturday^ 
and that he and all his predecessors immemoriallj had the cor- 
rection of the said rohrket, and that it had immemorially been 
accostonied, that all butchers who sell their meat, or any other 
Vol. II. « II— K merchants 
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1809. merchants which come to the said market with any other wares 
—^ n-M-iT ^^ merchandizes to sell, ought to sell it in the high streets of 

&c. of ' ^^® same town, on the stalls of the prior, paying for every stall, 
Tewkes- on the day on which he hath the market, one penny; and that 

BURY the defendant is a butcher, and hath sold his meat on the roar* 
ket day, (shewing in certain how much,) within his own house, 
secretly y (occultd) and hath also procured others to do likewise, 
whereby the prior hath lost the advantage of hb stalls, and 
^Iso the survey of the said market, to the injury and damage of 
the said prior." This is a plain and intelligible declaration, and 
a very good one. The defendant pleads in bar to the action, 
^^ that he lived in a house in the town of Dunstable^ and that 
[ 137 3 all householders in the said town have immemorially us^d to 
sell their wares and merchandizes every market day in their 
own houses, or where they please, and that the defepdant did 
so; and prays judgment of the action.** Cottesmore C. J. de- 
termined, that the defendant's prescription was not to the pur- 
pose, but was inconsistent with the right of the prior, which is 
bad. S. C. Bro. Ah. Prescription^ pi. 98« <^ For if the prior, 
he says, hath a market in the town, and is lord of the town, yoa 
cannot prescribe (t. e. generally) to sell meat in your own house 
on market days, for the market cannot be but in place overt ; 
and the jprior then loses the advantage of his market, if they sell 
their merchandizes in their houses; and inasroucif as he also 
bath the correction of the market, and to see whether the 
things which are there sold are lawful and fit to be sold, (the 
which cannot be assayed by his officers if they be not in open 
market, and he also loses his toll of the things sold,) therefoVe, 
since the market belongs to the prior, whom it behoveth that it 
shall be holden in the market place ordained for it, he (the de- 
fendant) cannot keep the market in his own house, but in the 
common place on the market day,*' wherefore the Court dis* 
allowed the plea, and the defendant craved leave to imparle; 
and afterwards, 11 jE?. 6. 25. 0. amended his plea, and pleaded 
<< that Dunstable was an ancient borough, and that there was 
an immemorial custom therein, that every burgess seised of a 
house therein, adjoining to the high-street, may sell on the 
market day all his wares and merchandizes tit the shops wiihin 
the same house^ abutting on and adjoining to the high street^ and 
that the officers of the prior have immemorially had the par- 
view and correction of all things sold on the stalls of the prior, 
and that the defendant was seised ia fee of a house adjoiniog to 

the 
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tie high-street, and there, id the said house, in a shop adjoin* 1809. 
iog the high-street, sold his meat, as he lawfully might." The fpr^Zr~7 
plaintiff demurs to the insufficiency of the ^amended plea for two ^^ ^^^^ '' 
reasons : first, that it did not answer the allegation of the de- Tewkes. 
fendant having procured others to do the same, upon which the 
defendant again amends, by enlarging the averment of the cus- 
tom, so as to include the selling by others within such shops; 
and secondly, the plaintiff objects, that he had averred in his 
declaration that the defendant had sold the meat in his house 
ccculiif and that the defendant's plea was no answer thereto. 
The defendant, being unable to controvert the law, amends his 
plea again, by adding a traverse, ^^ without this, that the de- 
fendant sold the meat secreify^ occulti, in his house, as the 
plaintiff supposes," and the plaintiff takes issue on the fact. 
It is a principle in pleading, that the traverse must be of the 
most material fact, the issue of which will decide the cause one 
way or the other. It, therefore, results from the defendant's 
own pleadings, that if the act was done secretly, the defendant 
Was not within his custom, and the prior's general right must 
prevail; and the case establishes this principle, that if a lord of 
a market be entitled to toll, no one can come and sell in that 
oiarfcet but in that particular way which will yield the toll to 
the lord; and that if he sells in a different manner from what 
he ought to do, the lord may maintain an action against the 
seller. In 6 Eastj 460. Lord Ellenborough C.J, was of the 
eame opinion ; for he says, ^'Assuming that a seller^ (whose 
case is very different from that of a buyeVy) would, under the 
circamstances, be liable to this species of action, as for a sale to 
the prejudice of the plaintiff's market, does it follow as a* con- 
sequence that the buyer would also be so? The seller has it 
in bis choice whether he will sell by sample or not a commo- 
dity not then locally brought by him within the limits of the 
market where the sale takes place : but the buyer may have no 
•uth election : he cannot compel the farmer to bring his corn 
in bulk to the market; and if he be restrained from buying any 
com bat what is actually brought into the market, he may be 
entirely precluded from buying of corn, by the discontinuance 
of all resort to the market by persons dealing in that commo- 
dity in bulk : he may, therefore, be driven to the necessity of 
baying of corn in this way, or of wanting it altogether. 

Secondly, The defendant has shewn no exemption from toll. 
The grant to be quit of toll is a royid> franchise ; and if granted 

H— K2 to 
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18Q9. to a man and his heirs, it will descend first to his paternal, nnd^ 

Th iWTfr ^" ^'^^'^ failure, to his maternal heirs, like any other estate of 

&c. of ' inheritance. Plowd. 445, last line. But the immunity granted 

Tewkes- by Gilbert de Clare^ is to his burgesses and their successors, not 

BURY to his heirs: these words in a royal grant would of themseWes 

u.>.^^' create a corporation; and in the subsequent grant of £d.S. 

DinCKKELL* .111 i/v« !■• • 1 

they clearly have th^t enect ; and the immunity goes to the 
corporators, although the word heirs is there joined with suc- 
cessors. If it had been a grant of a like immunity to (rilbert 
i/e CTare and his heirs, ettenentibus suis, it would have had a 
dilferent effect. The fine too was made to Ed, 3. by the bur- 
gesses, that is, in their corporate capacity : the case too finds 
that the toll has immemorially been paid by all except fireemen, 
whereas these grants, 7 Ed, 2, and 11 Ed. 3. are long witbia 
the time of legal memory. But if the, grant was to the bur- 
gage tenants, there is sufficient ground to presume either a for- 
feiture, a surrender, or an extinction of the immunity. The 
grant of 11 Ed. 3, would have been superfluous if the grantees 
were before free of tolls ; therefore it must be presumed that 
they had, up to that time, paid toll, and Lord Coke^ Unsi, 
S2I. lays it down ^^that if the king, or any of his progenitors, 
have granted to any to be discharged of the toll of a market, 
either generally or specially, this grant is good to discharge 
him of all tolls to the king's own fairs or markets, and of the 
[ 130 ] tolls, which, together with any fair or market, have been 
granted after such grant of di^^charge ; but cannot disch9rge 
tolls formerly due to subjects, either by grant or prescription :'* 
and since it is found that the toll has been immemorial, it fol- 
lows that these grants of immunity made within time of me- 
mory must be void. For neither does it appear that Gilbert 
de Clare was ever lord of this market, so that he could grant 
the immunity, nor that the borough of Tewkesbury and market 
was parcel of the honour of Gloucester^ any more than of the 
honour of Hereford^ and that as such they came to the hands 
of the crown when the honour of Gloucester escheated ; nor 
does it appear that it Mas not an independent manor ; and from 
the circumstance found in the inquisition, that Gilbert de Clare 
died seised of the manor of Tewkesburt/ held of the crown fit 
cupitCj the inference of law is, that it was an independent 
manor. IMansfield C. J. At the time of the grant of OUberi 
de Clare^ he was entitled to grant this immunity ; for it must 
be understood by this case, that be was lord of the market, 

though 
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though it is not expressly so stated; and if the doubt had been 1809. 
suggested at the trial, the jury would not have hesitated on the ^. „ 
evidence of this inquisition to find, that he was such, as well as^ ^^^ ^^ ' 
lord of the borough, and at the time of the grant of II Ed. 3. Tewkes* 
it must also be taken that the market was in the crown ; for bury 
the case states, that the honour o{ Gloucester afterwards be- n ^' 
coming vested in the crown, Edward the Third made a new 
grant to the burgesses of the same town, which infers Chat the 
^rant was made in consequence of the honour so coming to the 
crown ; and it must therefore be asHumed that the manor and 
hundred of Tewkesbury was part of the honour of Gloucester.^ 
Arguments for the defendant. No fraud has been especially 
found by the jury, nor docs the case contain any facts on 
which the Court can fairly build an inference of fraud. And 
unless the jury had found that the defendant sold in fraud of [ 131 ] 
the market, the action cannot be maintained. The rule is laid 
down too largely, that upon every act of one man detrimental 
to another an action lies; the act done must be illegal. Where 
an act, in itself indifferent, becomes unlawful if done with a 
particular intent, the intent must be expressly found. Rex v. 
WoodfaUj 5 Burr. 2661. And the act is not necessarily fraud- 
ulent unless the plaintiff can shew that it was impossible it 
could be done for an honest purpose. Here the value of the 
toll, which is only one part in 170, is so small that it not only 
is possible that the cot*n might be sold by sample without any 
view to evade the toll, but it is difficult to conceive that such a 
minute fraction could in any degree influence the defemhuit's 
choice of the mode of selling. There are other motives of 
much greater importance to influence the mode of sale. It 
vrould in fact be impracticable now to pitch and sell in bulk all 
the corn sold in many markets : Mark-lane^ for instance, would 
not contain the hundredth part of what is there sold. The 
greater convenience of selling by sample, the saving of expence 
ky not bringing the corn to market, and carrying it back if un- 
sold, the greater facility of proportioning the supply to the de« 
luand, and thereby preventing the article from being depre- 
ciated in a glutted market, which very facility renders the 
average price of the corn ultimately lower to the consumer, us 
well as more commodious to the seller, are all coasiderutiuus 
of incomparably greater weight, and must be presumed (o 
have influenced the intent much rather than the fraudulent 
motive imputed; and unless the jury expressly find the fraud, 

the 
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1809* the conrt will not presume it. 10 Co. 56. which is a case of 
firaud in law. 8 Lttlw. Gwyn v. Pookj 1560. Blakey y. 
Dimsdalcj Cowp. 661. Lord Mansfield' % judgment. In the 
prior of Dunstable^s case, the question of fraud was expressly 
raised by the traverse. This is damnum absque ^injurid. Ashby 
T. White was the case of an unlawful act ; but there is no un- 
lawful act here. No case has been cited to shew that sale by 
sample is of itself unlawful ; if it were, many districts in Eng^ 
land would be wholly destitute of the means of purchasing 
corn. And with reference to the rights of the lord of a maritet, 
so long as the public convenience required that the corn should 
be pitched there in bulk,r so long was the lord entitled to his 
toll ; but his rights cannot be enlarged as the circumstances of 
the country vary; and so soon as the practice of selling it in 
bulk ceases, the lord's right to toll is gone. Where a seller takes 
the advantage of the land and the convenience afforded by the 
lord of the market, and eludes the toll, he may be subject to an 
action; but upon a sale by sample, neither the buyer nor the 
seller enjoys the same advantages as upon a sale in bulk. An- 
ciently the only mode used was the selling the commodity in 
bulk. The advantages which it gave were, the immediate and 
positive transfer of the property by sale in market overt, the 
advantage of the testimony of the clerk of the market witness* 
ing the sale, the correction of the lord of the market, to see 
that the quality of the goods was proper, and that the weight 
and measure were just. All these advantages are wanting in 
the sale by sample ; in all these respects it is no better than a 
common private contract between one man and another. If 
two persons meet in a market, and conclude a sale of goods 
they have at home, without shewing a sample, it will not be 
contended that this is such a sale in the market by which the 
lord is defrauded of his toll. It is true that if one met another 
coming to the market with goods to sell, and should induce 
him to turn back, an action would lie. 2 Sound. 171. I^rc^ v. 
Fordj S. C. 1 Lev. 296* An action lay ; but that was where 
the defendant, without even colour of a patent, erected a 
market, to the nuisance of the plaintiff's market, for other 

[ 133 ] men to sell their goods, not to sell his own ; but if a man opens 
a shop near a market, and sells goods therein, which he would 
otherwise have brought to the market, or if in his way to the 
market with goods, he stops short and makes a contract for 
them, neither act is any injury to the market. Is it to be con- 
tended 
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tended that if a factor sells by sample in Mark-lane a thousand 1809. 
quarters of com now in Rigay to be delivered in Gibraltar ^ . r-tit 
that toll is doe for it in Mark-lane. It would be equally rea- ^^^ ^^ ' 
sonable to hold that an action lies against a roan for not bring* Tewkes- 
iftg his goods into the market, or for making a private contract bury 
in the market place, as to say that he may not make a private ^ ^* 
contract there, exhibiting a sample at the same time. The acts 
here supposed are not like the prior of Dun$table*% case. It 
appears that the defendant there bad procured others to come 
and sell in his shop, not in their own houses, for the court an- 
swers to his first plea, ^^ you cannot prescribe to sell meat in 
your own house on market days, forithe market cannot be but 
ia place overt ;" and afterwards, ^^ the market must be holden 
in the market place ordained for it ; be cannot hold market in 
his own house, but in the common place on the market day ;" 
so that the case in that point of view amounts to no more than 
that of Yard v. Ford. But it may also be admitted that the 
traverse on the word occuUi was material, because the plea 
there does not deny that toll was due to the prior for goods so 
sold ie shops, and the secrecy of the sale prevented his collect- 
ing it. In the case ot Dorking market, tried before Heath J. DorkiMgmarku 
a man had fitted up an inner room in a public-house, and corn 
was pitched and sold there ; and the plaintiff recovered against 
him on the same ground as in the prior of Dumiable^s case, 
because it was done secretly. A principle may be extracted 
from the case of the bailifis of Tewkesbury v. Dislon rather in 
fiivour of the defendant; for it may with equal justice be said, 
that if a buyer would not buy except in the market, the seller [ ^^^ ] 
would bring his goods to market, because he could not sell 
elsewhere : but by law every man is at liberty to bring his 
goods to market or not, provided he does not conspire with 
others, so as to prevent their attending the market. 

Secondly, as to the exemption.— Toll is not incident to a 
xoarket, it must be created by grant ; and though it is now due 
to the corporation of Tewkesburt/j it does not follow that it was 
due to the lord of the market from the burgesses before the 
grant of 7 Ed. 8. That grant indeed recognizes a then sub* 
sisting immunity ; for it confirms to the burgesses of the bo- 
rough to be quit of toll and of custom, according to ancient 
usage. If that is to be construed as immemorial usage, then 
the burgesses never were subject to toll at all ; and to whom* 
soever, and by whomsoever these tolls were originally granted, 

they 
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they were granted not payable by the burgesses of Tewkesbury 
For although long continued usage is a ground to support a 
prescription for toll, yet, if a time can be shewn when toll was 
not paid, it will destroy the prescription. The words ^^ ac- 
cording to ancient usage*' do not imply that the privileges 
granted are merely commensurate with ancient usage, and the 
grantor, at the same time that he granted by this charter some 
new immunities, clearly recognized that others subsisted by 
ancient usage. If a forfeiture had been committed, these words 
would have limited his right, and he could have resumed only 
what he had so granted ; he could not have determined the 
earlier exemptions, nor entitled himself to more toll than he 
had before this charter. [Heathy J. observed that anciently the 
kings used to renew all the corporate charters at the beginning 
of their reigns, and receive a fine for them. Madoxjirma burgi.\ 
Although the crown cannot grant away or extinguish the 
previously granted rights of a subject, it may release its own 
.subsisting tolls, and every lord of a market may do the same. 
The burgesses to whom this exception is granted, are the 
same burgesses to whom Gilbert de Clare had granted his 
burgage tenements at a shilling rent, the burgage tenants. 
[Mansfieldj C. J. It probably happened in this corporation as 
in many others, that the first meml^ers were the holders of the 
burgage tenements ; and, therefore, so long as burgage tenants 
were elected they would enjoy the immunity, but when they 
ceased to be elected, the rights of the burgage tenants not 
elected would from that time also cease.] When the honour 
of Gloucester came to the crown, nothing could come with it 
but that which had remained with Gilbert de Clare; and if the 
tenants were rendered free by his charter, the re-union of the 
honour with the crown would vest in the crown only the tolls 
which that nobleman had, not those which he had not. And if 
the burgage tenants were free before, the charter of 1 1 Ed. 3., 
granting an exemption to the burgesses and their successors, 
could not derogate from their rights ; the only consequence is, 
that the grant operates nothing. It is suggested that the exemp- 
tion might be forfeited ; but it could not be forfeited by the act of 
a majority, it could only be forfeited by the acts of all the indivi- 
duals. 1 f, however, there were certain tolls from which de Claret 
charter did not exempt the burgage tenants, it is for the plain- 
tifis to shew by evidence what were the particular exceptions. 
Arguments in reply. — It is clear the first charter was a grant 
2 to 



IN TH£ FoBTT-MiiiTH Ybab OF GEORGE III. 135 



« ■ p « 



to the burgesses in their corporate capacity, and not to the . ^^P* 
burgage tenants in right of their tenures. The contrary is not Th^B^ff 
to be inferred from their being called by a name derived from j^^. of ' 
their tenures ; they were so called because burgesses, in those Tewkest 
days, were not so much distinguished from strangers by any ^^^^ 
other circumstance, as *by the certainty of their service due in nnicKHRLL. 
respect of their burgage tenements; but to make the exemp- «r 135 1 
tion descend to their heirs, it must be granted to them and 
their heirs. Again, although 100^. are found to be the value 
of the toll of the borough, the Earl of Gloucester might hold it^ 
in farm of the crown, and may have granted an exemption 
which it was not his to bestow. Neither could King Edtmrd 
the Third grant an effectual exemption throughout all Eng* 
land^ but only in such places where he had the lordships. Sup- 
posing, however, that Gilbert de Clare was entitled to these 
toUs, and that he made a valid grant to the burgage tenants, 
yet the case finds that on the attainder of Lord Seymour^ the 
manor became vested in the crown ; upon that re*union, the 
toll, which is a royal franchise, became extinct . by unity of 
possession; and the immunity, which had been previously 
granted out of it, became extinct also. 43 Ass. pi. 10. Palm. 
S2. [Heath J. The attainder and unity of possession could 
not affect the rights of the burgesses. Mansfield C. J. The 
new grant by James the First could only operate to ))ass the 
maricet sueh as it was before the attainder ; the crown could 
not re-grant the toll, free from any exemptions which then 
existed. Lawrence J. If the lord of a manor grant away part 
of his rights to his tenants, his subsequent crime, forfeiting the 
rest, cannot revoke his prior grant. It might as well be said 
that if the lord of a manor release to his tenants all his ser- 
vices, his attainder will revive them.] There is at least good 
cause arising from the perpetual disuse, for the court to pre- 
sume, either that the burgage tenants had by some act forfeited 
their franchise, or otherwise that it has been surrendered by 
the individual tenants who were entitled to it, since it has 
never been allowed, and these charters have never before been 
brought forward or known to exist, et de non apparenUbus ei 
turn existentibus eadem est lex ; or that it has been extinguished 
by unity of possession. As to the merits, the reason why no L ^^^ ] 
adjudged case is to be found, is, that the sellers by sample, in 
order to quiet the lords of the markets, on the first introduc- 
tion of sale by sample, have generally paid the toll. The 

prior 
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MOO. prior of DunsttAle'fi case can be Mipported only cm tbis gromif, 

-,. R^iiiif ^t if the defendant, who had a house adjacent to the maiiiety 

^^^ ^ ^ did not aell in it according to the custom of the borough, he. 

Tewkss. was bound to come to the market, and sell at the prior^s stalls; 

Bt7AT and that by Iris selling otherwise, flie prior was deprived of 

|. ^' that toll which he would hare had if the meat had been sold at 

cusxx« j^.^ ^^ ^ ^1^^^ ^^^ jg ^^^ j^ principle distinguishable from this. 

If on a sale by sample, neither buyer nor seller enjoys all the 
advantages of the market, it is the fault of the seller, who 
may pitch his corn if he will ; and although he chooses to 
waive Uie right, he cannot thereby lawfully deprive the lord of 
his toH* 

The Court observed that the case had been argued in a mas* 
terly manner, and took time to consider of their judgment, 
which was on this day pronounced by 

Makspisld C. J. This in effect is an action brought 
ilgainst tte Defendant for selling com in the market of Tewkes^ 
tury by sample, which is alleged in the declaration to be done 
fraudulently, and injuriously to the Plaintiffs; that is^ not 
fraudulently, atccording to the common sense of the word^ 
but only firaudoleatly because iiyuriously, as depriving the 
Plaintilfe of a toll to which they are entitled. The Chief 
Justice here referred to the material parts of the declaration. 
The first question Which arises on this case is, whether the 
soiling by sample in the market is an injury to, or a fraud on, 
the persons who have a right to toll on goods sold in the 
aoarket. The second is, whether, supposing the Plaintifls have 
such a right in general, they have such a right against persons 
f 138 ] dhmning, in the mamer here stated, to be exempt from pay* 
meat of the loll. As to the first point, it is very extraordinary 
that no eases are found to have been decided on the question ; 
for neither have any of the counsel in the cause mentioned such, 
Bor has any such occurred to the Court. Considering that the 
origin of markets is by grant from the king, or preseripticm, 
whidi prescription supposes a grant, a lord of a market must 
necessarily have a right of action against any person who in- 
juriously deprive him of toll accruing in that market. That 
Imng so, then eomes the question on the sale by sample ; 
which mode of sale, though certainly not very recent in 
Tewkesbury^ nor in many other towns, is comparatively modern- 
It has now in a great measure superseded the ancient practice ; 
but anciently, when the eommunieation throughout the country 

was 
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was more rare and difficult, k was a great convteience botk to 1800* 
the buyer aod seller to kave a coaimoD phoe of meeting, to / 

barter and sell their goods ; and even now it certainly is to » l^^^f 
degree a conyenience ; but at the same time it operates as a tax Tewkss* 
on Ae eommodity, by enhancing the price, and by the restrictioB siraT 

which is imposed on the operations of trade^ if persons may net ^^ ^ 

buy or sell but in that market. One question is, whether they 
wiio sell by sample have any benefit from the market ; and it 
issud, that if they could not sell by sample, but were compelled 
to pitch their com in bulk, they would not go there at all, bo€ 
wonid sell at their own houses ; and that thereiive the market 
18 not beneficial to them ; but on the other hand they have a 
benefit from frequenting the market, for Uiey find there cus» 
tooiers, persons ready to buy ; therefore by going to the mar- 
keij they have the benefit of the market. If so, then the lord 
of tbe market ought not to be deprived of the benefit of the 
loll which is his due for goods sold by persons taidng the 
benefit of the market. And the prior of Dunatabk^s case is a 
wery strong authority that a person taking the benefit of a fidr [ ISO ] 
mhall pay the duties of it; and consequently, to persons taking 
ddrantage of a market, and selling there by sample, the 
]prisciple of that case strongly applies. The circumstances of 
"tiiat case are quite immaterial, but the principle thereby esta» 
Uisbed is, that where a person does any thing injurious to the 
light of a market, the lord of the market shall have an action. 
In M&$ely y. Piersan^ 4 T. R. 104. Lord Kenyan C. J. held 
-It a clear fraud on a market to sell goinls by sample therein. 
He says, ^^ If the PlaintiflTs demand had arisen on contracts of 
^ sale by sample, he would have brought a different kind ef 
^ action : an action for the firaud in not bringing the goods into 
^the market:" he refers to no authority, but states it as a 
dear principle in his mind, that if a person sold by sample in 
tiie market, it would give an action, as for an injury to the 
market. Upon this ground then we are of opinion that the 
present action well lies, unless the defendant brings himself 
within the exception. (Here the Chief Justice read that part 
of the case which states the charter of Gilbert de ClarCj and 
observed that a great deal of evidence was stated there which 
might better have been omitted, and that facts to be thereupon 
found by the jury, might more properly have been substituted.) 
The words ^^ according to andeni usagCj^ are certainly very 
io^Mrtaat^ and on the one side have been relied oa as affording 
1 an 
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an argument that the exemption contended for, was pre- 
existing by ancient usage; but they aflbrd a very strong 
inference on the other side also, that it may be a grant of no 
other exemptions than the burgesses anciently used, and so 
may be no grant of exemption at all : and it is very remarkable^ 
that the charter speaks not of tolls in Tewkesburj^^ but in the 
honour of Gloucester, And throughout all England; and 
farther, it is not in respect of their burgage estates ; for in the 
[ 140 ] first charter it is not granted to the burgesses and their heirsy 
but to the burgesses and their successors. Then the later grant 
by Edward the Third, is to the burgesses their heirs and suc- 
cessors, to be free of all toll, pavage, murage, pontage, passage, 
with other general words. Now one of those words, heirs and 
successors, must be improper ; the first, if the grant be to a 
corporation, and the second, if the grant be to the burgage 
tenants. But it is observable that this last is not a grant of an 
exemption from toll in any particular market, and least of all 
in the market of Tewkesbury/. Then comes the charter of 
Elizabeth, and the charter of Jac. 1. whereby Jac. 1. granted 
to the bailifis. and burgesses of Tewkesbury the manor and 
hundred of Tewkesbury, and all fiiirs, markets, stallage, toll, 
loU-custom, customs, pickage, &c., and the reversions and 
profits. The case then states, that for 4fO years past a practice 
has gradually prevailed of selling in the market by sample, and 
that the corporation has received toll when the corn has been 
delivered in Tewkesbury: that the defendant knowing- the 
plaintifis' claim of toll upon corn and grain sold in their market, 
whether by sample or in bulk, sold by sample to one Buckle, 
45 bushels of beans, to be delivered in Tewkesbury, which bad 
not been pitched in the market, or paid toll, and that the de- 
fendant refused to pay toll; that Buckle was at that time seised 
and possessed of a yearly burgage tenement, and paid Is^ 
burgage rent to the corporation ; and it is further stated that 
there was no ground of exemption, except that Buckle was 
seised of a burgage tenement; and. that no exemption had ever 
been remembered to be allowed to any but the freemen of the 
borough. The question then is, whether on these charters and 
(acts together an exemption is made out for a person having no 
other claim than as the proprietor of a burgage tenement ; and 
the charters are so general and so loose, that they ought to be 
expounded by that usage, which has immemorially prevailed. 
The charter of Gilbert de Clare might have exempted burgage 

tenants 
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tenants from the tolls of the market, but it does not appe&f that 1^^* 
it did so ; and from time immemorial no such exemption has rp. ix.ji'1* 
been allowed to burgage tenants. As to the word successors, ^^ ^f ' 
it applies to what is usually understood to be a corporation ; Txwkbs- 
and to the members of the corporaticm the usage has always bury 
applied it. The charters then being: such as they are, and the „ ^' 
usage invariable to exempt the members of the corporation, 
and no others, we are of opinion, that the judgment must be 
for the corporation. 

Judgment for the Plaintifis. 



ROWNTRBE 9. Jacob. Juneth 



THIS was an action brought by the plaintiff, wbo had been in ao ^^<'" 
the acting boatswain of a man of war, and therefore wste mnAreceiyed.if 
admitted by Lens 8erjt., to be a warrant officer, and not within diew^a^dc!^"of 
the protection of the stat. 26 Geo. 3. c. 63. s. L against the JSySS!l!^*uf 
defendant, who was a Jew, and an agent for prize-money and himself, and a 
seamen's wages, residing at Porismouihj to- recover a sum of l^tlSemtion 
money for wages and allowances, which had been paid by the ^'^"Hs^a^^ 
oflkers of government into the hands of the defendant, for the f^^|[^here 
Qse of the plaintiff. Upon the trial of this cause at the WesU are pregnant 
niinsier sittings after last Hilary term, before Mansfield C. J. soBpicion that 
the plaintiff proved that 103/. had been paid to the defendant; lufn y f^iy' 



Ijut the defendant produced a power of attorney, not made re- JJ^^^SJj ^^ne 
vocable, and a deed of assignment to himself of the whole of never waspa 

"AKa n1<kin4iAP'a nov wkt#»li mii»n/\i<tAr1 if\ liniTA liAcm ma^A i^ in i i ^« 



lev 

lid. 

^the plaintiff's pay, which purported to have been made *^ in bMn^mlmposi- 

tlon ' 



** consideration of 100/. 1&. inhand paid at or before the delf- |Jl"u2, deed?" 



** very thereof;" and on the back was indorsed a receipt Jj« **'''^^"*^^ 
rigned by the plaintiff, and purporting that he had ^ received 
*' the within mentioned sum of 100/. IS^. on the day and year 
aforesaid." The attesting witness^ who was a clerk to an [.142 ] 
attorney employed by the defendant, swore that he prepared 

the 
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1809* the aBMgninenty that be took the snm to be inderted as the con- 
sidemtioni from the defendant'i relatioo ; but that he read over 
the aaaignmeiit and ree^pt to the plaintiff before it was executed? 
and that the plaintiff acknowledged it to be right. There 
was also evidence that the plaintiff had acknowledged the re- 
ceipt of lfi/» paid him by the defendant ; but on cross-examina- 
tion it appeared, that neither the plaintiff who was an illiterate 
man, nor the defendant, bad kept any account, or given or 
taken any vouchers whatever of the monies received or ad- 
vanoad by the defendant during any part of his agency ; that 
no account whatsoever was stated at the time of executing the 
assignment, nor did any money pass. Nor did the defendant 
avail himself of the opportunity to clear up these circumstances, 
which was given him, by notice requiring him to produce his 
own books at the trial. It also incidentally appeared, that the 
conduct of the plaintiff in his expenditure was marked with 
thoughtless extravagance, and total ignorance of business. 
Lieni Serjt. for the plaintiff relied on the circumstances of the 
whole case, and particularly on that of no money having passed 
at the execution of the deed, as the indorsed receipt, according 
to his interpaijtaition, purported to express, as a proof that the 
whole was a giross fraud, and that the plaintiff was entitled to 
reeover: the jury however relied on the sailor's signature to 
the receipt, and found a verdict for the defendant. 

X«ftf in the following term having obtained a rule nisi for a 
flew trial, 

Heymooi Serjt. shewed cause. The only question that 
could be properly discussed at the trial, was the execution of 
the assignment. It was immaterial to go into evidence of the 
consideration for it ; the deed would have been good even if 
there had been no consideration ; for a deed imports a consi- 
[ 143 ] deration; and, as the jury properly obsei'ved, if a deed and a 
receipt will not disdiarge an accountant, no man can be safe. 
Besides, the receipt does not express that the money was paid 
at the time of execution only ; it refers to the time mentioned 
in the deed, and that is in the alternative, ^^ at or before the 
^ execution," If this is a badge of fraud, almost every con- 
veyance is fraudulent, as in the cases where a part of the price 
is deposited at the time of an auction, at some of the parties 
live at a distance, and cannot all execute at the same moment. 
In the case of mortgages the money may be advanced at several 
tiioes, yet m alwaya recited to be paid in one day : but if the 

plaintiff 
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plaintiff had in reality received the sum of 15/. only, still if he 1809. 
had the intention of assigning the whole, the assignment 
would be good in law : if any impositiott had been practised, 
the relief would be in equity ; the present verdict therefore 
must stand. 

Zjens contrd. It is not immaterial what was the consider- 
ation, for the question is not whether a deed is good without 
consideration, but whether a deed is good which falsely states 
the consideration. The nature of the case does not admit of 
direct evidence to prove the non-payment ; for a negative can- 
not be proved ; therefore, notwitfistanding the assignment, 
vhen the payment was contested, the onus probandi still rested 
on the defendant to shew the application of the sums he had 
leceived. 

Heath J. observed, that where a man by deed acknow- 
ledges himself to be satisfied, it is a good bar, without receiv- 
ing any thing. 

Cur. adv. vuli. 
Mansfield C. J« I still have great doubts on my mind 
which perhaps has been biassed by my practice in courts of 
equity. This is an action for money had and received : a 
power of attorney is given, reciting the consi^iBratiou to be 
money paid at or before the execution of the deed. It was 
proved that the deed was read over to the sailor, and that he ^ [ 144 ] 
fiaid all was right; on the back of it was a receipt for the 
money, as having been paid on the day and year aforesaid : it 
18 the same form of reciept which is indorsed on every deed and 
mortgage, although the money is not paid on the day of execu- 
tion. My brothers are all of opinion that a verdict could not 
staod^ if obtained, against the evidence of that deed and receipt, 
and consequently the verdict already found according to the 
legal operation of those instruments, must be supported, and 
the rule must be Discharged. 
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In the Fiftieth Year of the Reign of Geobor III. 



KlATX«A)fOD. PoUNiBTT. 

J'NDEBITATUS assumpsii for the uie and occupation of umpmdmtf 
a bouse, and of certain fixtures therein. At the trial of JS^mSSm^ 
Xhis cause at the JUiddlesex%iii\figs after last Triniij^ term, befora der acoatmct 
Jifmsfield C. J., it appeared that the defendant had, in Jufy^ an aecomtora 
1807, contracted to purchase of the plaintiff his lease of this t^^m^, 
liouse for 700/., and bad immediately paid him a deposit of ^j^^ ul^^^ 
150f. in part of the purchase money. Being solicitous to ob» vendor caosoi 

«Sier rent for <be period of Hid paichaier^ powea i oe, ipon to impUod contrael Ibr «m sad 



AtliiitliecMUMt. If Hm pwdMier kad psU thewlMle psfcbaw swasy wiMa he MHadf sad 
tt» fcadoc had Sftft dariH «• puwIHiw'iyia sajis, ' 

Toim IL L tnia 
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1809. tain immediate possession, be soon afterwards paid the residue 
' : of the price, upon which inducement the plaintiff permitted 

^^ him to enter and occupy the premises. In the month of October^ 

PouMsETT. the plaintiff not havipf; made Qut a good title, the defendant 
declared that he res^inled thaeontract i he accoi^dingly quitted 
the possession of the premises, and brought an action for mo- 
« '^ ney had and received} under which h^ received back from the 
plaintiff the whole purchase money, and the' ^xpences of inves- 
tigating the title. The plaintiff then commenced this action to 
recover rent for the space of time during which the defendant 
bad occupied the premises. Best Serjt. and Selwytij for the 
defendanty etnteide^ t^t ftfaere w^ n^ cpntirart^ri^iinr^easpress 
or implied in this case; that the statute which gives the action 
for use and occupation, requires that some contract of demise 
should subsist, and that the contract of sale, which was proved, 
hy sufRciently accounting for the possession of the premises, 
disaffirmed 0^e existence of ^ny other implied contivct. They 
urged that in the case of Heame v. Tomlins^ Pedke N. P. 
Cases 198. Lord Ketfj/on C. J. had decided that on a purchase 
being defeated by the want of a title, nothing could be reco- 
vered by the vendor in this form of action. Espinassc^ eosUrd^ 
9^rf c)ft thut Jj^fri 4i&rjpo» limMl than fiqsitioa t^; lht< «Me 
m where the occupation of the house ^' was not beneficial.^ 
Mansfield C. J. at first inclined to think that the action might 
be supported; for that if a man had contnusted for the purchase 
of an estate, of the annual value of many thousand pounds, and 
had, through the imprudence of the vendor, been permitted to 
take possession, which he inight pQSSlibly retain for several 
years, pending a discussion of the validity of the title in a 
court of equity, it would be strange if the purchaser could hold 
the possession and receim the profits during all that time, with- 
[ l4t' ] out paying any consideration for it to the vendor. But upon 
vf J - f. : ^^ gTQund tbit ihiring f 11 the /defendant's occupationi of the 
t^^^.. , iHreioises. th^ plainUflT hfid h^eft an possession of the pttrcbafl|« 

1./ mmmy^ o( which He imd quMie, qf might buve made intercAt, 

ir^>'' ' ' fii» Cbief Justiqstdii^ected a nonsuit, with liberty for the plaia- 

* Ajff to move that it might ^ f^^ aside, and a verdict entered ibr 

* Miej|ikHrtiffwith8)L<Jl#. $t</,fia9iag^s,bei^ 
14* ' ' 4fferen(9(^.t^wbj^httiejiuyfound.)lhereafioaahle valine of ^ 

hr\' • kw9i^ duriqg the defeiiida|ii'4.occup^tipn^ tp exceed the interest 

. ^ . , of the purcbasernioqey. beins computed for the time dtttmr 

which the money wassii Hw itefcudaiitlfl i^assessi^iik . . . • « « 
• *^' Aidcordiiglj 
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Accordingly Shepherd Serjt. on this day moved for a rule 
Jtfft, contending, that where a purchater is let into possessMNi 
in parBoance of a contract, if that contract is rescinded, and the 
parties are remitted to their original situation, an undertaking 
to pay rent for the time of the possession arises by implication 
of law: be endeavoored to distinguish this from the case of 
Heame v. Tomttns^ because in that case the plaintiff had sus« 
tained a loss by having taken possession. 

Mansvibld C. J. I doubted extremely whether in anjr 

view of the case the plaintiff could recover for the occupatioot 

of the bouse ; if no money had been paid, perhaps it might be a 

diifiNrent question : but if a man pays part of bis money, and is 

so unwise as to take possession without a title, is it not josl 

that the one party should take back his. money, and the other 

take back, his bouse ? It is impossible to maice the rnlea of 

law depend on the balance of loss or gain in each transactioa* 

The possession of a house is always beneficial ; fi>r it protects 

the occupier from the inclemency of the weather. A contract 

cannot arise by implication of law under circumstances, the 

occurrence of which neither of the parties ever bad in their 

contemplation. 

The Gmri unanimously held that the nonsuit waa right, and 

ReAised the Rule. ^ 



two. 

KlBTLASP 

Pevif^Brfk 



[lit] 



i 

HfiGAit V. Johnson. 

""Ji KPLEVIN. - Because (he plaintiff for three-quarters of 

-..jUL a year, ending on the S9th September y 1808, had hejdf 

^be hou^ 19 wbicli, &Ct as tenant thereof to George RoUj by 

^oirtmilf a certain demise to the plaintiff theretofore made^ at a 

^eilain Ji^ly r^Qt of 40/. payable quarterly, and bec|ius6 90/. 

rent for the said space oif three quarters of a year, eadhig on 

tkfi v4 29th day of September^ was in arrear, ^ defendant 

made cognizance as baUiff of Ron. Upon the trial of this 

cause at the Crot/dan Summer Assizes, 1809, before Lord 

L S EUenbQnmi^ 



JVbp.9. 

1ft wider an 
amementloB 
a lease, at a 
ceftain renty 
tiM tenant b le 
tato pnweiMion 
before lease ex* 
ccated, the les- 
sor cannot, 
during tbe first 
▼ear,dUtraia 
for rent. 
For Ibere is no 
demise, express 
orinpUed. 
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1900. EUenborough C. J., it appeared that tbe plaintiff* held the pre- 
' mises under an agreement, whereby Hoss agreed ^^ that be 

^^ would by indenture demise to the plaintiff^ the house then in 

JoKKBOir. bia occupation, for the term of fourteen years from the 25th day 
ot December then last past, (determinable as thereinafter men- 
tioned,) at the yearly rent of 40f., payable quarterly, clear of 
all taxes, (except land*tax); but if the plaintiff should pay to 
Ross the sum of 40/. before the expiration of the first quarter, 
which should be at Ladjf^y then next, in timt case the rent 
should be reduced to the rate ofSSl. per annum^ payable quar- 
terly." The plaintiff had been in possession three quarters of 
a year. The jury, under his Lordship's direction, who thought 
r i^g n this instrument was no demise, and did not support the oog« 
nisance,^'fottnd a verdict for the plaintiff. 

Best Serjt. now moved to set aside this verdict, and enter a 
verdict for the defendant. The plaintiff was in possession, and 
since he was not a trespasser, he was a tenant, and there was a 
demise; the word demise is rendered necessary in the cognize 
ance by the statute 11 C S. c. 1 9. ^. :22. Although this agree- 
ment would not have proved a demise, yet it was evidence of 
the terms on which the demise subsisted. Under every agree- 
Bent of this jiature, the occupier becomes tenant from year to 
jd^ear, and cannot be ejected without notice to quit : it would 
therefore be highly mischievous if the landlord could not dis- 
train. 

The Court asked, whether he could distm^in at all under such 
an agreement ? The occupier certainly did not become tenant 
from year to year at |he beginning of the first month or first 
three months: fi>r clearly at any time before the end of the first 
year, if a lease had been tendered to the occupier, and he had 
refused to execute it, the lessor might have ejected him without 
any notice to quit, and if he had executed it, he would thtoce- 
forth have held, not under tbe supposed demise, but under the 
lease* When a person is ao foolish as to enter upon the pr«- 
misea under an agreement fi>r a lease, without a stipulation that 
in case no lease is executed, he shall hold for one year certaiii, 
if lie doe^ not execute, the landlord may turn him out without 
notice. The effect is, that tbe lessor cannot distrain for the rent : 
be must bring hiii action. 

Kolereftiaed. 
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JtSSUMPSrr. nPIie plaintiff assigned a breach by tftift vmfKtje^. 
XJL delSittdant, in not supplying the plaintiff with smaU^eMl £l^j^'^ 
for the tistf of bis engine, according to the terms of the agf^e* «*^ « p^yat 
ment hereinafter stated; at the trial of this cause before by hi* own act 
Wood'R. at the JVbrrAfmftfrfamf assizes, ld08, the jiiry fodiid SJlS^SSSfor 
a verdict for the plamtiff, with 4()r. ISf. damages, subject to be t^^'')^ 
chang^ ibr a nonsuit, according as the opinion' of the CoarC ^^2if!f ^ 
•hoiHd be, upon tlNPJroHowing case : cl^teiMd,!* 

The plaintiff was^ possessed ofaseam of coal, called thelitfk ^^^Tidaiiii. 
coal of Beadneltj in the county of Northumberland^ and of a ^'JSSett^ 
steam engine, which was originally used by him for drawing off nwbforjs.*! 
water therefrom r the defendant was possessed of a seam of draw water 
coal contiguous to, and nearly upon a level with the plaintiff's^ a^^^ijate^ 
but had- no steam engine for drawing the water therefroitf. ?*'*^4^ . 
It was necessary to draw the. water from these collieries before Miaktoaiower 
they could be worked, and the defendant, before the making of S^'imUcK 
the agreement, was not able to work his coal, except at stielb ouifr^o ^ 
tiines when' the engine of the plaintiff had been worked ^^^^^'^^^^^^^^ 
Enough to draw the water from the defendant's as well as this eogine nore 
. plaihtifl^s coal. Upon the 92d of December 1806 the following f^^ H?iduiat 
iigreement was written and signed by the defendant, in the i^;,^"bo^jl 
«bape-of a letter addressed to the plaintiff: ^^ I hereby agree tofonibhmy 
**to^iveyoa small coals for i/our engine^ to draw your water froth B. ii&d de- 
^^y&ur little coal and my coaly as they now stand, on condition JSZm«^ 
^ you keep your engine where she now stands, and a personi <e "fflciency. 
" attend her ; you defraying every other expence that necea- 
'^sarily attends such. — The above conditions to commence 
^ from this day to the 12th November 1807." The plaintiff ae^ 
ceded to the terms proposed, and from the making of the [ 151 1 
agreement to the 12th of November 1807 regtilarly kept'k 
peraoh to attend the engine, and kept it at work in the satiie 
place, so as effectually to draw the water from the defendant's 
coal, and defrayed every expence attending the engine, except 
the coal. The defendant, from the making of the agreement 
totheSd of June 1807, regularly supplied the engine with coal 
aceording to the contract : the plaintiff a little before that time 

ceased 
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ISOflr. ceased altogether from woriiing his little coal, and opened and 
worked a seam callcfd the main coal, which lay much deeper 
than either the defendant's coal, or the plaintiflTs little coal, 
and by the sale of such main coal entered into a competition 
with the defendant, which the defendant deemed prejudicial Id 
his own interest in the market. The defendant from that time 
Infused to supply My more coal for tbeeng^inew iVom the 9d 
June, to the 12th of November ISOT, the plaintiff suppKe^ ths 
engine, at Us own expence^ with the whole of the coal fp^ecessaiy 
torelieve ttie defendant's coal from water, and did thereby relieve 
the defendant's coal from water by keeping the water at a> lei#l 
low enough for the. working of his own ynain coalt - The v^idi^t 
waa taken for the value of so much coal as upon a feir cakulgtiwi 
would have been necessary to keep the engine so long at work^fyi 
Would have been requisite for the mere purpose of keepng the 
d^ndant's coal and the little ^oal free from water, . 

Besi Serjt. for the plainti£ The defendant assigns as « 
reason for refusing to furnish coal,! th^t the plaintiff has opened 
another coal-mine, and created a competition against him ia ih^ 
market. But this is an injury which cannot be coropbined of id 
apy court of justice. The only ground he could inidie to 
excuse the perforrltanoe of his contract, would be the non-per* 
{ IM ] Ibrmance of the plaintiff's part. He does not, hoiiever, allefe 
that ; but objects that it is performed for another purpose than 
for the drying the plaintiff's little coal-mine. It is true that 
the immediate purpose is to drain a seam of coal which lies 
lower; but the plaintiff, therefore, must of necessity drain the 
upper vein alto, and he bias a continuing interest in the upper 
vein. The true construction of the agreement is, that while 
the engine stands in the same place, and the plaintiff thereby 
dries the defendant's coal, the plaintiff is entitled to so much 
small coal as is suflBcient to dry it. If in June the plaintiff had 
ceased iQ work the engine altogether, the defendant might have 
4ued him. It, therefore, is reciprocal, that the defendant 
should be obliged to furnish coals till the 12th of November 
1807, whether he wrought for his new vein or his old one. 
The plaintiff does not contend that h» is entitled to demand the 
greater quantity of coals necessary to draw the water from his 
lowest mine ; and it appears specially on the case, that the jury 
have not given damages for that quantity, but only for the 
quantity snflScient to draw the water from the level agreed <Mk 

Therefore no inj ttttice is done by the verdict, and iloufbt tostand* 

Williams 
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.'• WUUmm, 8egt finr the. defendant If the ^greemeot had 
l)een, as it is supposed to be, that if the plaintifT should with biif 
engine dsaw off tha water-from the defendant's mine, the de- 
^sndant i»aiil4 give hka a definite quantity of coal to supply 
' thd.engiDe, .tha ai|^ment of the plainUff would he good. But 
tb» defeadamtivaa not so imprudent as to make this agreement| 
and hglias mvde a very diflbren tone; it is for coal to draw the 
water Aatt yonr4Utle coa^and my coal, as they now stand. If this 
relatiye staite had cQntinued« and the defendant had refused tQ 
supply coaU the action had weU lain. But it is material that 
IJiecas&itateB that the plai^itiff had ceased altogether to worif 
Iha little -eoali and: bad opened the main cqaU This aloi^ 
woald have-: determined thq -matter ; but the case goes further^ 
Air it 9lates<.that the level of the main coal is much deeper, an4 
4hatf the verdict is calcujatfd on that proportion of the w)iolf 
ooal now pp fle ss a r y, which would have been . requisite to draio 
the Jiltle veiU' only. This shews, than,, that the verdict Is 
wrong s : there was no calculation in the original agreemeatc 
it:Was to fi#idr;poal for drying the little coal, while thataoor- 
tinned to be wrought; a« soon as the plaintiff opened the maifi 
coal, be sfaoald have opiiie to a new agreement ; for the old one 

waaataa/end* 

B$si^ in reply. It is material, that this is not an agreement to 
last so long as both mines should be wrought, but down to a 
Uaiitad tiaei the 12th November 1807. But it is said, the 
tema so restrict the agreement, that it is to stand no longer 
than whilst the little coal continues in the same stato. But the 
tenae of it are to be taken mqsl strongly against the defendant 
wba peas it ; and it therefore still subsists ; for the circum- 
alanca on which it was to determine was an alteration in the 
state Gff one of the then existing mines, not the digging a new 
one; and those two mines femain in the same state; their 
levels and the position of the engine are unaltered. Nothing 
in tha agreement restricts the plaintiff from opening other 
minea than the little coal, or from using the engine to 
draw the water from other mines besides the detendfiQt*8. 
Hare it appears the plaintiff has in a given part of the day 
aacbansted ell the wat^ of the defendant's mine, and empbyed 
the residue of his foree in drying another vein of his own. 
It ia admitted the defendant has had all the advantage he 
eould promise himself under the contract, he therefore oughjt 
. to |Niy Ibril; if the- defeadaot bad thought there were pir- 
• • cumstences 
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imo. emnttaiices to iletermine the contract^ he ougU to hmti giteii 

notiee ; bat be lies by. ' •' '' 

Mavsvibld C. J. This action {fl-broaght for not tup^yhm 

inmll coal for the working of an engine to drair #irtef fftmi'tibo 

mines in the plaintiff's occapation : - the declaration stateip^ ttalt 

in consideration that the plaintiff #onld keep Iris saMfenglfiO 

where the same then stood, flrom the SSBd day of JVbt^fj^^ ISOU 

until the 12th day of November 1807^^ alid woUld doring Atft 

time keep a person to attend the same, and wonfd defhiy emy 

other ezpence that necessarify woiild attend suck keeping of 

the said engine, the defendant undertook that hk would darfi% 

the time aforesaid give the plaintiff small ctfals fbr* the^ saM 

engine to draw the water fi*om the pkintiff^ j«tfrf IfltJ^coo/lpriNM^ 

and fVom the coal mine of the defendant, ai ik^y iken iloedL 

So the plaintiff himself states, in his Utat count, that it Was to 

idra# water only fh>m his little coal' aiid the defeftdant^ toin^ 

and for no other pOrpose. l^his^ii^greement is proved by m 

letter, which in feet puts an end to tlie case. New what is tiie 

letter ? I hereby agree to give you sntoll coals foi^- ybur engine 

to draw water from your little coal and my coal,' sto they ttow 

stand. The word <^ they/' can only refer to your little eoal 

'* and my coal," and ^ now stand" must be interpi^eted, wiA 

reference to the subject matter, to mean,' that %6l6tig as tho 

operations of draining which the plaintiff necessarily ])erfomied 

in the pursuit of his own works, were insuBBcient to' keep thO 

defendant's coal dry, unless additional labour was bestowed 

for that purpose, so long would the defendant supply the 

engine with coals ; and as long its the plaintiff wolrked only to 

gi^t his little coal, the defendant did supply him with ^>al. 

The plaintiff thought it more advantageous 4o go to the main 

C 15ft ] seam, which lay much deeper, and therefore required more 

power to drain it. The defendant says, 1 will supply you with 

colli no longer : it is urged that a notice was necessary ; but 

surely it was not tiecessary to gite the plaintiff notice of that 

which the plaintiff himself did ; the defendant however reflised 

to supply nim, and very rationally ; for what possible measure 

could be taken, to ascertain what coal was necessary to be sup* 

plied. A new calculation might be required every day and 

every week. It would be an everlasting ground of dispute; 

and who was to decide it ? The contract therefore was then at 

an end. 

HgATR J. I an of the same opioiont The true eonslroc* 

tion 
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tiooii» tfcftt die engine ahoiild be worked (or draining tbe mioei 
Mithey then stood ; that ii, while they continued in the. nine 
train of working : therefore as soon ae the plaintiff b^gan to 
work a deeper Beam, things were altered. 

IiAWftiKCE J. concurred. 

CaAvnnjB J. The case is rendered somewhat obscure bjf 
what was stated concerning the competition in the mariMty 
which has nothing to do with the subject. Tlie plaintiff has 
Mideffedthe bargain toully uncertain, by altering the state of 
the wfenlBstanfes. He has vacated the contract, by rendering 
it isipossibla to.know what is the measure of suflkiency. The 
aeasoM may tary erery day, or ewerj week} anda new arbi* 
tiatioB or action must as often take place. 

Pof(fa. to Jjie defepdjBBt* 



Paweitf 

TATLOa. 



Hawks v. Bicov. 



[IW] 



JTi^lBu 



TRESPASS for breaking and entering the plaintiff's doWy Twmtfymtf 
called,. Far End Qoscj treading the grass, and pulling ^^SSitJtT 
down the walls and fences. Plea L Not guilty. S. That the {^yS Jte' Sf* 
doee in which, &c then was, and immeroorially had been, gitryf aco^" 
fpirc^l of a certain waste called Ughill Moor^ and not separ *Ku'ii ai- 
valed or divided therefrom, except as thereinafter was men* £im£m^. 



tion^; and that the Earl of Filzwilliam was seised in fee of a Jfl^^.- 
certain messuage and one hundred acres of land, in right of ciowd tmmm 
W^hich be prescribed for common of pasture in and throughout yeu*, toiiip. 
th^ said waste, whereof the close in which, &c. was parcel, &e. ntimirtui 
Ibr all his commonable cattle levant and couchant upon tbe said "'"■■nr to 



snage and land, as thereto appertaining ; and that the Earl Mrtoftiwclois 
demised tbe said messuage and land to the defendant, .who loncindnwd. 
entered and was possessed. A nd because the walls and fences pf^K^ '^ 
in the declaration mentioned at the several times when, &c. *f"*??^ 

the dcfeiMUUit 

were- wrongfully erected and .standing in and upon the said hMibe choice 
waste, whereof, &c. and separated and divided the same close i^ will appw^ 
in which, parcel, &c. from the residue of the said waste, inso* !be p^i^tMr ^ 
•9inch that the defendant without somewhat pulling down the 



treipMiiMdMr 
psrcidii ho 
sml aswfj salfo. As t scr s schawst dow sot ccsis wHhis 60 yesn'hi>e pan of ths wiile» 

wallf 
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1M9. iralh and feneesy could not fblly use hit common orpoitttrey -h^ 

ijT ^. jMtified entering the close in whkshy &c. parcel, Ac, aiid pnlling 

« down the said walls and fences to there erectedi in order thai 

Bacom he might use bis common ; whei^jr he abated and re inow d 
the aforesaid inclosure, and re-opened the close in whieh^ |iar- 
eel, ftc to the residue of the waste, as he lawfully might.- 

The' plaintiff joined issue on the first plea, atfd- for i<e|lli8at- 
tleta tothe second plea^ denying by protestation that the^ldoa 
th Which, &c. was patrel of Ugkill dtooty the sdsin <^f the &arl 

[ 157 ] tXIttimUttam in the said messuage, aiid the prescriptiM fiblr 
common of pasture in and throughout the said waste^ w h erertT 
the said^bse in which, ftc. was parcel^ pleads, that the plaiil- 
tiflTs close in the declaration m^Mioned wasr a tlose called Ar 
Bni ChMty and that the same close in which, &c. continually 
ibr twenty years and more, before and at the first time wheOi 
&c. had been, and was separated, divided, and inclosed from 
the said waste called Ughill Moor^ and occupied and eqjoyed 
in severalty, and adversely to the said Earl, and to all those whose 
estate he had in the said messuage and land, and to his and 
their tenants, and to all persons claiming by, from or under 
him, them, or any of thiem, and without the exercise or enjoy- 
ment of the said supposed common of pasture, and without any 
ehYi7 thereon made for or relating io the said sujyposei^cMdl- 
ttf6il. The defendant protesting that the replication Waa not 
sufficient in Idw, and that the dose in which, &c/ still was pai^ 
cisl of the waste for the purposes therein mentioned, rejoined 
. t&iit the part of the close whereon the walk and fences al the 
several times when, &c. were standing ; had be6n and inls 
wrongfully separated and divided ft*om the residoeof the waste 
within 90 years next before the first time when, Stc. ; wliertf- 
fore he, the defendant, entered that part of the close in which, 
ftc. parcel, &c. at the several times when, &c., and did and 
committed the several acts in his second plea mentioned. The 
plaintiff sur-rejoined, as before, that the said close called the 
Far End Closey and in which. See. continually for SO yean and 
more before, and at the said first time when, &c., had been 
and was separated, divided, and inclosed from the said waste, 
and occupied and enjoyed in severalty, and adveraely to the 
said Earl, and to all those whose estate he had, &c. and with- 
out the exercise and enjoyment of the said supposed common 
of pasture, and without any entry thereupon made for or re- 
lating thereto, aod concluded to the country. 

The 
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The defendant demurred, and anaigned for causey that tbe 1800. 
plaintiff had not in and by hi9 sur-rejoinder confessed and 
avoided, traversed, or denied the several facts and matters 
pleaded by the def^dant in his rejoinder, or any of those bctii Bacons 
and^matters ; and for that the mid J?o&erl ought either tp 
have denied some fiict alleged therein, or admitting the said to 
be true, to have shewn by his snr-rejoinder bow and in what 
manner be the plaintiff was discharged therefrom, and how the 
same were avoided. And that the plaintiff had by his snr- 
Tgoinder endeavoured to put in issue matters different and 
immaterial tp'thpse offered and alleged by the defendant in his 
rejoinder ; and that the plaintiff's sur-rejoinder did not shew 
what estate, right, or title, the plaintiff or any other person 
bad, to separate, divide,' and inclose any part of the close ia 
which, &c. from the said waste.; or by what means, or how the 
same was approved, separated, and. inclosed, and also that the 
sur-rejoinder did not take any issues whatever upon any of 
the matters pleaded in the r^oinder, nor bring to issue the 
same, or any matters whatever stated in the pleadings of this 
cause: and also that the plaintiff '^ sur-rejoinder was calculated 
to introduce unnecessary entries, pleadings, and proceedings 
f>n the record ; and also that the 8ur-rejoioder concluded to the 
country, whereas the same ought to have concluded with aver- 
ments as to the matters therein contained, and verifications 
thereof 

Shepherd Seijt. in support of the demurrer. It was the in- 
tention of the parties to raise by these pleadings the necessaiy 
queatkni to try this right of common, and the fact is, that the 
whole of Far End Close formerly was parcel of the waste 
of tbe manor, and part of it has been inclosed above SO years: 
and part has been inclosed for a shorter period than SO years. 
It ia intended by the rejoinder to put in issue the fact that the 
part of the close on which the trespass was committed, has been [ 150 ] 
taken in within SO years. If the plaintiff meant to deny it, he 
ought to have pleaded, that the locus in quo was not part of 
the waste. 

. The Qmri observed, that the defendant bad omitted a fair 
opportunity which the plaintiff gave him, to traverse an allega* 
tion, which the plaintiff could not have supported, but by 
proving that the whole of Far End Close had been inclosed 
above SO years ; for if the defendant had taken issue on tbe re- 
plication, as it stood, and if any part of Far End Close had 

Iwutn 
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been incloied lete than 80 years, the issue mtist have been 
fbdnd for the defendant: it did not differ flrom the common 
ease of pleading liberum ienementum^ where, if the defendant 
proves be has a single acre in the vill, the issue is with htm, 
whatever quantity of land the plaintiff may have there : and if 
the plaintiff bad meant to dispute the particular spot, he should 
have newly assigned. But here the rejoinder is bad, for it 
idmitB the replication, and traverses nothing: it does not 
deiiy that, the site of the trespass is Far End Close. The 
plaintiff conld not have pleaded that the loan in quo was 
not part of the waste, for ft continued to all intents part of 
the waste for 80 years, and even after that time it continued 
part of the waste, so that the lord might have recovered it in a 
real-action within 60 years. 
' The- parttcfi had leave given them to amend. 

Av to the Hiain question which the parties meant to \ff^ 
JLawrenee J. observed, that the counsel were properly agreed 
Upon the point, that if the common had been inclosed 80 years, 
the commoners* right of entry was gone ; and he mentioned 
the following case of Creaeh v. Wilmot :— 



[160] 



Creach v. Wilmot. 



HE AfiFSmnmer Assises, 1763. 
Trespass for breaking closes, &c. 
JostiicatioQ by a commoner, as 
being part of a common, &c. 
Evidence, that some of the closes 
bad been inclosed above 40 years, 
and that the plaintiff bad a little 
honse built on one of them, and 
it was insisted by the plaintiff that 
this no longer remained a part of 
the common, that the possession 
had fixed the freehold in the cot* 
tager, and that the commoners 
were bound by Ihe statute of li- 
mitations. Answered, that a right 
of common cannot be barred by 
the statute of limiUtions : that the 
qoestion was on the mere right, 
and therefore though the statute 



of limitations would have been a 
bar in ejectment or formedoir, 
where the land was io question, 
yet in this action, where the right 
only is in question, the statute is 
no bar. 

Lee C. J. A possession of 
above 40 years has been proved, 
and there is no difference betweea 
the lord of a. manor and a com* 
moner. The lord could not have 
brought an ejectment after SO 
years' possession. Here, the cons* 
moner, if he had any right, should 
have brought an assize of com- 
mon, and not made an entry. 
The jury were directed to find 
for the plaintiff. 
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QlHEPBERD Serjt. obtained a rule nisi that the defend- ^j^'jl^^^ 
f^ ant, on filing common bail, might be discharged out of the ^^n^«, given 
caatodyof the sheriff of Sfrrr^, for three objections; first, that to^ivuter^ 
only one affidavit had been made for holding him to bail, and ^^^lJ£^^ 
that bad been filed with the filaiser of Middlesex^ and that a ^^^^^ 
€tpia» having issaed into Middlesex^ and the defendant not be* S^Siottid 
ibg there found, the plaintiff had not sued out a testatum capias^ daiue ofVc 
bat another original capias directed to the sheriff of Stcny, but ^if^^^^^j^ 
notwithstanding, had not filed with the filazer of that county make « war- 
an office copy of the afiidavit to hold to bail, which, Shepherd joiniijfmd uU 
tiid, the practice in such case required, pursuant to the statute 2^|^f]^£^^ 
12 O. 1. c. 29. s. 2. Secondly, (he memorandum called aprir- JJJJJ'^ju^ 
^P^i K^^* to the officer as instructions to prepare the capias^ interfere lodii* 
and which was in the following terms, ^ Surry. Capias for f^SSmt oo 
£. JBcryif against jr. Durandj returnable on the morrow q(AU ""^^llfS^c to 
Souls. Oath for 8000/. and upwards," contained no clause of ^^^i^ '^ 
ae etiam. Thirdly, that the sheriff of Surry had made his deariywiSnat 
warrant ^ to the keeper of the gaol of the said county, and arrest by oae. 
alio to W. Benton, R. Faulkner, and R. Hindson, his bailiffs,'* p!^^^f 
eofmnanding them and every of them jointly and not severally^ m»^ lu^SS^ 
tiiat they should take the defendant, &c. to answer the plain- nfuMmm 
tffi in a plea of trespass, and also in a plea of debt for 1600/.; SBafittoMi 
Imt that the arrest was made by Faulkner and another not J^^l^l^^ 
named in the warrant, and without any assistance of thegaoleri ^^^^^^^ 
Bemton und Hindson. aeccMtfytatla 

^Zcifiand Best Serjts. on behalf of the plaintiffs, shewed SruieaMaSt 
came against this rule. As to the first objection, the same ^%^^^^^ 
person executed the office of deputy filaser for Middlesex and ^^jlj^^ 
imrSmrty; he had been instructed to file in Stirr^ an office oaU«ioBdoet 
copy of the affidavit to hold to bail, and had been paid for it, l!teMiMeqiient 
bot through urgent pressure of business he had not been yet Stitu^^&t 
aUe to have it copied and filed : but if there were any laches in ^?^^ ^^ 
the officer of the court, that ought not to prejudice an innocent dcfeadaotfra 
plaintiff, who had done all that the practice required* It was *ef^xOt 1 
no where enacted that an office copy of the affidavit dioidd be 

I filed. 



m CASES » MICHAELMAS TERM 

1000. filed, it was only reqaired that there should be an affidavit, 

_^ without reference to any particular county, and there is one. 

and Another ^^ ^^^ second objection, this instrument called a prcscipey 

tf. is only an authority given by the attorney in the cau^ to the 

DuRAND. filacer, from wUch he ia to prepare the original writ: it ia 

neither ^^ writ, bill, nor process issuing out of this court,*' ia 

which inatruments only does the stat IS Car. 2. sL 9. r. f. 

require that <^ the certaiaty and trae cause of action shall be 

particularly expressed.'* 

To the third objection. There is a diversity between autbo* 
rities created by the party Cm: private causes, and authority 
ereated by law for execution of justice. Co. lAit 181. ft. Bex 
r. Fowler, 1 Salk. S50. S. C. 1 Li. Hay. 586. It was heM, 
that though the warrant may be wrong, yet if the writ be right, 
the party is rightfully in the custody of the sheriflT. Lombard. 
Eirenarehoj e. 2..p. 89. If such a precept be addressed to twain, 
yet one alone may serve it. A nd here the bailiff is no stranger 
to the warrant, though certainly he ought to have attended to 
the restriction tlie sheriff imposed on the execution of it. 
[ 103 ] Vaughan Serjt., for the sheriff, was permitted to come ia and 
shew cause on the following day. He prayed that the oourt 
would leave the defendant to- pursue his ordinary remedy by 
action, against either the sheriff or his bailiff. Warrants in 
furtherance of justice are to be favourably expounded^ and a 
joint warrant has often been expounded as a joint and several 
warrant : Lashbrook's case. JStdi. 127. JXex v. Uobh^ Yeh. 
85. And a strong reason is there given s the sheriff's intent is 
to have the party arrested, and whether by one or more, ijwj 
mm rtfert. White v. WhiUhire^ Palm. 6S. But whether 
rightly arreated or not, since he is in the custody of the sheriff, 
he is where he ought to be, and the sheriff has a right to hold 
him, having a writ by which he may legally be held, and this is 
very difterent from the cases where the plaintiff has been ttA* 
lading, or has taken the defendant by violence, as in Bi^ ir» 
Prodger, I New Rep. 1S5. And it is enough for the aberifl^ 
, if he can lay before the Court a neasonable doubt whether the diOf 
ieodant is entitled to his dischai^ge. So held, JUee v. Gm9d^ 1 
Cowp. 9. And bene is no fouU in the aheriff: he makeaoiit a 
: good warrant, but the bailiff mistakes it. In JBomln v* Barromf 
.6 T. R. 1«8. the warrant waa bad. 

■SkepkBriKoA Mauley Seqto. in miffort of tbe rule. 

1. It 
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1. It i8 not suffieimt to wtke the afiWiavit to Md to bail, it i^Oi. 
miNit also be filed. Xteb ▼• Chr&nematty S ffils. SS6. and g^ 7 
Huistfv. BadterriUej tbere cited. Though tbe^business of the a«l Aaatbent 
t^tn^ eomittes is condacted in the same chambers, that can make o^* 
no difference : they are totally distinct offices, and the filaaser Dpa>aniu 
<if Surry cannot l^Uy know what affidavits are' filed with die 
siMsriff of MtdMeser. If a tesigimn eapiai had issaed, that 
w»uld f^ide the enquirer to the origiaal eapku^ by which hm 
miffh t ifind the affidari t ; but this is a second original capiar, and 
if there is neither a second affidavit made, nor an office copy of 
tim fivat filed in the second county, the defendant has not thai [ 1<$4 ] 
op|»rtnnity which the statute meant to give him, of ascertain* 
iag (he nature and extent of the cause of action. By the copy 
not being filed the crown also is defianded' of a stamp duty. 
Thoelear known distinction is, that if a second original oqmr 
isaoes, there must be a new affidavit of debt filed in the second 
eouBty; where a itiiatum capias issues, that is unnecessary. 

S. Aa to the proicf/ie, it was held ip Barnes 117. Jffayv. 

itfoiMi, that the want of the ae eiiam clause in the proBcipe waa 

&taK [Mansfield C J . A prasdpe is a nonsensical word as 

utpplied here. A prcecipe is the name of a writ, but this is m, 

IMm worthless memorandum, which is no authority at all. 

Thb real prcseipe is the first authority!] 

S. In Birch v. ProdgerSj the attorney Plaisted haVing been 
fcrably detained till the sheriffs' officer, with a. proper authoi- 
rity^ oane to take him, the court nevertheless ordered his das«! 
tfaaage. This shews that the authority of the sheriff to detain 
fbaidafiHidant is not the criterion. Hwmn v. Barrow. The 
AerMTkadn good writ, and had •nmde a good warranty but the 
haWff liimself haftng inserted another name, the court dis» 
tim rg e d the defendant.' All this was for good reason. If the 
nrrast ia made by un nuthorind officer, the sheriff is respoa^ 
nMe for bis acts,' but he is not aosweraUe for the ads of un* 
smthorined persons. If JPm/Jmeriiad been guilty of the greatest 
abnaes in Ibis arrest the sheriff would not be responBiUe, for 
he never trusted him alooe^ buteKpreaslyTnqnired that J^enton 
ftni Hmdsam Aeuld assist, to prevent any misconduct of Jirattf 
ner. This is very different fitm the ease ef a nwi^ joint wacy 
ittnt, for the sheriff absolutoly prohibita the cKeoutioli to be hgr 
Imy ntber than adl the fonr. If the oomrt will fermit the sheriff 
to detain n-wan who is impreperly nrreabad, it will lead: to 
gmnt nbuses; aienqriU bensitrai^icd^br nrrested no a Sumkg^ 
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l^^* md brought to the sheriff oii the followiiig day; In all the 

BbYb <^>^*^ cited, there has been a regular warranty yet the defend- 

and Aaother ^^^^ ^^^^ ^^^^ discharged. They offered to undertake that 

e. the defendant, if discharged, should bring no action against the 

IHmAmw sheriff or bailiff. 

Maksfjbld C J. The question is not now before the 
Cobrt, whether any action mig^t be brought here : an action 
flight perhaps lie against the bailiff for arresting without pro- 
per authority : but the question is, whether the court will die* 
charge the defendant. A writhes issued to the sheriff. The 
sheHff has him under arrest, under that writ. There has been 
no a^t of violence committed by any one, no fraud in any oae^ 
much less in the plaintiff, who would be injured by his die* 
charge. The sheriff makes his warrant to four, for the greater 
security, that if any injury should arise by the misfeasance of 
the officer, the sheriff might have sufficient security to indem*^ 
nify him for that which the injured party would be entitled to 
recover against himself: but the sheriff here ratifies the act of 
the officer, by receiving the defendant into custody when taken. 
Who is hurt by it? No one. Where is he? Where he 
ought to be. Who has him ? The sheriff, who ought to have 
him. Then what reason is there to discharge him ? In what 
ease will the court discharge a defendant ? Not in this cer* 
tainly. The only case like this, is that in the 6th Term Rep* 
The courts have leaned against irregular arrests, in order to 
avoid the violence that might attend them : there certainly is 
no supporting this arrest under the warrant, in an action against 
the officer ; for to argue that this is an authority to arreat 
severally, is to argue in direct opposition to all the strength and 
meaning of language. As to the objection of the prascipej it ia 
quite nothing: with respect to the practice of filing an office 
copy of the affidavit, it is a singular one, and it may deserve con- 
[ 106 ] sideration whether the practice is proper, of suing out a writ of 
Ctfiptof alike into two counties, instead of pursuing theoldcommon 
law practice, of suing out a testatum capias. The act of par* 
liaroent never contemplated this practice, and therefore could 
not provide for it : no rule of court, or law, requires an oflke 
copy to be filed in the second county ; it is consonant indeed to 
the spirit of the act of parliament that there should be one, but 
the deputy filacer for both counties is the same, and it cannot 
much aflbct the justice of the case, that he reads the affidnvit ki 
the character of filazer for JUiddleseSf rather tiian in the cba* 

racter 
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racter of filazer for Smrr^. If the old practice were adhered 1809. 
to, all diflScuIty on this point would be avoided. "T^ 

Heath J. I can find no case in which the Court has' inter- ^^^ Auother 
fered in a sammary manner to discharge the defendant, but v. 

where he has been arrested either by force, or fraud. In /lou' Dueako. 
sin Y. BarrodO the Court discharged the party, in order to dis- 
coarage the practice of inserting other names in the warrant. 
We should do injustice by discharging the defendant ; none by 
retaining him : if he is injured, he has his remedy. 

LiAWftfiNCB J. I am of the same opinion. As to the prac- 
tice regarding the issuing of a iestaium capias^ the act of par« 
liament does not say that more than one affidavit shall be 
made; and the practice has prevailed, of sending a copy to the 
filacer of another county, who thereupon makes out a capias. 
Here the filazer having the original in hiii hand, and much 
iHisiness, thinks it unnecessary to copy it, and to read it from the 
copy, but makes out the capias from the same original affidavit^ 
and leaves it to be copied afterwards. No injury is hereby 
done to the defendant ; for he might, and from the affidavits it 
appears that he did, peruse the original affidavit instead of the 
copy. As to the sheriff, there is no fraud, and no violence, [ ] qt 
but the sheriff makes a warrant to four officers, and one of 
them takes the defendant. Then the sheriff receives him, and 
he is in the proper custody ; and there is no reason for the 
Court to discbai^ him. If he is injured he may seek his re- 
medy against the officer. 

Chambee, J. entirely concurred in all the reasons, and 
thought that it would be a very mischievous exercise of the dis- 
cretion of the Court, if they were to liberate this defendant. 

Rule discharged* 



King r. Fostee and Another. ^ov. 17. 

inEST Serjt. upon the authority of Bartlett v. Ilebbsy 5 ^S^Jnli'^'^ 
JLJ 7*. jR. 686. had obtaiaed a rule nisi^ that the bail-bond, Jesty is oot Ua- 
which had been given in this case, might be delivered up to be aifhoaelT^e 
cancelled, upon an affidavit which stated, that by a warrant Sn^t^^^^' 
issued by the Earl of Chesterfield^ master of the horse, the de- ^ ^'^^^ ^^ 

^ t . ry «ii ' ^ 3 ■ • 1. 1. contracted in 

MKlant roster bad been appointed coachman m ordinary to his the coune of 
Vol. II. - M majesty, ""^^^ 
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1809. majesty, and was daily liable to be called on to drive his car- 

^^ Shepherd Seijt. shewed cause on .an affidavit which stated 

Foster that Foster and OtwaypMkly carried on a considerable bu^i* 

aadAnether. ness as innkeepers and stable«keq)er8 in the Strand^ under the 

liame of Foster and Co. and that Foster was the principal 

manager of the concern, and had himself accepted, under the 

signature of O. FoMer and Co^ the bill upon which this action 

was brought, and which bill had been received in payment, not 

carelessly, but upon previous inquiry made, and satisfi^ctory 

information received, as to the reqiectabtlity of the defendants 

[ 168 ] as tradesmen. He also said, that if his trading were known 

to the superior oflicers of the household» the defendant would 

be discharged from his employaaent. It jvas.not totbe^per- 

mitted that a de%ndant pubKdy an^: oatansibly /parrying on 

trade, and obtaining credit, should shelter hij»i^f frcun his 

creditors under any privilege whatever. «....>.. 

Best Serjt., contrd. This is the privilege of hismajesty, no| 
of his servant. 

Mansfield C. J. Whether it is proper that a menial ser- 
vant of the king should be permitted by bis majesty to carry on 
trade in any way, is not for us to consider. Itmay bea very proper 
thing, or it may be improper, because those who deal with such 
a servant are abridged of their remedies. But, as it has been 
justly said, it is the privilege of the king; and, beyond doubt, 
this defendant's employment is not colourable, but his real oc^ 
cupation, and he must, therefore, be discharged. It would be 
an extraordinary thing if the servants of a nobleman, or.mem- 
ber of parliament, attending his duty there^ should be privi- 
leged; and if the servant of the king should not. If the 
defendant is not entitled to his discharge, he may be arrested 
and taken from his box, as he is driving his majesty to the 
House of Lords. 

Rule absolute. 



r" 
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IFOD. 



Tucker r. CitosBr. ^^^ 17. 

BOTH the plaintiff and defendant resided in the city of 'P'^^^^^^l^ 
London, and the action was brought to recover 44/., the «m^*^n fjf 

11* i-»/«*<»ii costs under the 

price of some eDfiravmirs executed by the plaintiff for the de- London Conn 
fendant : but Lawrence J., at the trial of the cause at Guilds act, tiS>iirb it 
hall^ was of opinion that the evidence shewed that the work {Jei^aiitiffhild 
was done upon a credit which was not expired at the time of pottpooed M>e 

■•,',■■, * commeoceaieot 

bringing the action ; and the defendant recovered 1/. 85. only, of bu action a 
BcMi Berji.y upon affidavit of the facts, bad obtained a rule b?cMe«r*ao- 
nisi for entering a suggestion on the roll, to entitle the de- i^^^i^eood 
feodant to costs under the London Court of Requests act. for more t&a 

JPell Serjt., who had successfully resisted a similar rule in it'ttortap- 
Ihe first instance, because the affidavits did not distinctly state S^ uil![%e 
tkat the defendant was resident in London when the cause of ^^tiiejvb- 
action arose, as was held necessary in Brooks v. Moravia^ 2H. .dtctkmwfcy 
jB/. 8S0. now diewed cause against this rule, upon three acOooimiM. 
grounds : first, that the affidavit did not state that the defend- 
ant ^ was liable to be summoned to the Court of Requests.*' 
Barney v. Tubbj 2 H. BL 356. this objection was made amongvtt 
others, and Buller J., in giving judgment, held^ ^^ that the affi- 
davit ought to have contained all the facts necessary to. bring 
the case before the Court, and that there a material allegation 
was wanting, namely, that the defendant was liable to be 
warned." Secondly, The affidavit did not shew the defend- 
ant to be, withia the stat 3 Jac. 1 . c. 15. 5. 2., <^ a tradesman, 
victualler, or labouring man." Thirdly, This was not a case 
where the ^^ sum to be recovered," the expression used in tho 
4th section of that act, <^ did not amount to 405.;" for it was [ 170 ] 
admitted at the trial, that work to the amount of 32/. at least, 
had been done ; though part of the debt was not due when the 
action was commenced : and the defendant, as it is sworn, of- 
fered to pay the 44/. if the plaintiff would pay his own costs, 
which shewed that there was a good cause of action. The 
Court was not ultimately bound by the findibg of the jury, but 
Uiight exercise a discretion here, as well as in giving costs 
Under the statute of £/»., where the words also are, ^^ the debt 
or damages to be recovered." 
'Beti supported the rule. 

M2 The 
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1809. 
Tucker 
Cbosbt. 



The Court. On the evidence the verdict was right, and the 
further sum was not due. Barney v. Tuhb was on the Mid" 
dlesex act 23 G.2. c. 19., which is differently worded, but this 
act has not the words ^^ liable to be summoned.*' 

Rule absolute. 



Nw. 18. KiKNERLEY and Others, Assignees ofBRYMER, v. Hossack, 

Ah aliricatioB fipiHIS was an action of assumpsit for goods sold and de- 
ment to art off JL livered. The defendant pleaded, as to all the said pro- 
deSt^lmt'^ mises, except as to the sum of 11/. 4^. Qd, parcel, &c. naU'- 
rated!ri>u'^re- <w^w»wp«</ and as to the said 11/. is. 6rf., that Brymer^ long 
vioudy ^^'' before he became a bankrupt, was indebted to the defendant and 
Htaocr iMtived to Pringle^ his partner in trade, in * 52/. 19^. for work and 
Jaai^^eat labour, &c.; and that the defendant was indebted to Brymer^ 
d^to w^ing, before he became a bankrupt, in 1 1/. 45. 6rf., and that Pringle 
to set off all ^ag indebted to Brymer before he became a bankrupt, in 19/. 

joint debti that ^^. ,, ^ . .,-»» . 

ftboDid tbereaf- 2s. Da. ; and thereupon it was agreed, before Brymer became 
apUnirt^aii se- & bankrupt, between Hossacky Pringle and Brymer^ to set off 
SUTlholrid^ and deduct the said sums of 1 1/. 4*. 6rf. and 19/. g*. 6d. from 

thereaher 
aribc. 
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the said sum of 52/. 195., and that they should give him credit 
for, and allow and deduct the sum out of the said 5S/. 195., 
and only claim and demand against him the residue and balance 
of the said 53/. 195., after deducting thereout the said sums of 
11/. 45. 6d. and 19/. 2s. 6d. ; and he averred that the defendant 
and Pringle had given Brymer credit for, and had deducted 
and allowed the said sums of 11/. 45. 6d, and 19/. 2s. 6d. out of 
the said 53/. 195., and had only claimed and proved under the 
commission of bankrupt awarded and issued against Brymer^ 
under and by virtue of which the plaintiffs sued in that action 
a« assignees, the balance of the said sum of 58/. 195., after de- 
ducting and allowing thereout the said two sums of 11/. 45. 6d. 
and 19/. 2s. 6d. The plaintiffs replied by traversing that it 
was so agreed before the bankruptcy, and issue was taken 
thereon. Upon the trial of this cause, at the Middlesex Sit- 
tings in this term, before Mansfield C. J. Brymer^ the .bank- 
rupt, proved that he had been a taylor, and the defendants 
were bricklayers, and partners, and that ever since 1S04, he 

had 
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had been in the course of dealing with the defendants, who had 1800. 
jointly erected buildings for him, and that he bad made clothes ' 

for Hossack and Pringle^ separately ; and that it was agreed anlTothers 
between them tluit their separate debts to Brymer might be set ,;. 

off against the debts of Brymer to them jointly ; but that the IIossacjk. 
general agreement was made before the present debts were 
contracted, and there had been no express communication of 
the like nature as to these particular sums. Best Serjt. con- 
tended that the plea was not proved, because there was no. C 1^^ ] 
agreement as to the specific debt. The jury, under the direc- 
tion o{ JlansfieldC J., found a verdict for the plaintiff, with 
liberty to move the Court to enter a verdict for the defendant, 
if the Court should be of opinion that the general agreement 
proved, to set off all debts, would support this allegation of an 
agreement for setting off this particular debt. Accordingly, 
Clayton Serjt., having obtained a rule nhij 

Best Serjt. shewed cause. It must be understood by the 
plea, that all the sums were due before the agreement was 
made, and the agreement is stated as relating to those debts 
only that were previously due ; which is very different from an 
agreement that whatever sums shall become due in the course 
of trade shall be set off against each other ; but the agreement 
must be proved such as it is alleged. 

Clayton^ contra. This, in its origin, was an executory agree* 
ment, out has been executed by the bankrupt, as far as the 
transactions occurred before his bankruptcy ; and the defend- 
ant might, therefore, plead it as an agreement executory, and 
it is applicable to each particular debt as it arises. This, 
therefore, brings the case within the principle established by 
the case of Langdon v. Knight^ Bull. N. P. 300., that it is suf- 
ficient if the substance of an issue be proved. This issue is 
substantially proved. As to the form of the plea, it is stated 
that ^' it wiis thereupon agreed ;" the word thereupon may fairly 
be referred to the time of making the agreement, not to the 
tinie when the debts were contracted ; and the relative order 
of i\ke facts is not averred. 

Cur. adv. tult. 

Mansfield C. J. now delivered the judgment of the Court. 

rrhis is an action brought by the assignees of Brj/mcr^ a bank- 

t*upt. Brj/mer was indebted to Pringle and the defendant C 173 ] 

jointly; and they were separately indebted to Brj/mer. And 

Ue question is upon the set-off. The agreement which sub* 

fiibted 
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that the object of Jtbis act of parliament, upon the constraction 
of which the question arose, was, to give the plaintiff an indem* 
nity, that he might receive the entire sum recovered by his 
judgment. 

Best endeavoured to support the rule. 

Per Curiam, It is an extraordinary act ; for it prescribes 
no measure for the reasonableness of the expences ; the pro« 
thonotary cannot before-hand tax them : in this case there were 
two writs; but it is very often beneficial to the defendant to 
make the execution more expensive ; as if he is desirous that 
the sheriff shall keep possession of the goods for the defendant's 
benefit, instead of instantly selling them. Surely it is meant 
that any expences so fairly incurred, shall be paid: but it is 
impossible that the protbonotary can conjecture before-hand 
what those expences will be. We do not see what we can do^ 
otherwise than to refer it to the protbonotary to ascertain wbe« 
ther the sum levied is reasonable or not. The object of the 
act was very wise, to prevent actions being brought on judg* 
inents, by giving the plaintiff his costs of the execution without 
it, but the legislature has not looked far enough as to the 
means of getting it effected* We see no convenient mode of 
examining the reasonableness of the individual case^ but by 
reference to the protbonotary. 

On this day the protbonotary reported that 1/. 65* bad beea 
taken more than was due; upon which the Court made the rale 
absolute, for returning that sum; but inasmuch as it was 
quite a new question, they refused the costs, but desired 
that now since they had considered the act of parliament, k 
should be understood in future, that if attornies take more thaa 
what is clearly due to them^ the costs of the application to re- 
store it must be paid by the plaintiff; and the rule was, as to 
the residue, Discharge' 
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HoLEoTD and Otbersi Assignees of Lee, v. Gwtic ke* ^<>v. v^ 

« 

THIS was an action of trover brought to recover the value A trader wiMt 
of certain timber which had been taken and sold by the home, or count' 
defendant, and to which the plaintiffs claimed to be entitled as ^{[^^a ten- 
the property of their bankrupt. The defendant who was origi- J^J^y!!?^ 
Bally the proprietor of the timber, in Mai/^ 1807, sold it grow- bonw, in the 
ing by public auction, and the bankrupt became the purchaser. Pishosinewcniw 
The parties executed a contract by which Gwyrme in consider- mi^'Sl^^^^tof* 
ation of 127/. paid by Lee in part of 1139/. to be paid at the SjjJ^SS^^ 
times therein mentioned,* and of the covenants of Lee therein mch pnSiic- 
expressed, granted, bargained, and sold to Ze« 317 oaks, and tent to delay 
II ash trees, then standing and growing on certain lands therein '^TiS^ill^i^ie 
described, with the tops, boughs, and bark thereof: with ingress ^^'^^{^^ 
for Lee to enter upon the lands, and to cut down and carry tent to sell 

Mvain will 

away the timber, &c., to hold the said timber, with the tops make a man » 
and boughs, unto Lee^ his executors, &c. as his own proper ^l^2i[^alllr 
goods and chattels, to his and their own use for ever, subject ^^^^^^^^^ 
nevertheless amonirst other restrictions, to an express condition, with a pro^ho 

that In erne oT 

that in case Lee should &il to pay the purchase-money on the bankruptcy th« 
days and in manner therein appointed, or should become bank' ^ukl^^[,^^ 
rupt or insolvent before the several daj/s ofpaymenty or before pajf* ^^IJlS^'^i 
snaU should be made to Gwynne by Lee, it should be lawful for Jae. i. c is. «• 
Cwjfsme to secure, distrain, take away, detain, and convert to mpthasthe 
liis own proper use and benefit all the timber and trees thereby ^^^^IdT "^ 
baiigained and sold, which should be then standing, growing, •r 177 ]} 
being, or cut down, in or upon the said lands, or carried else- 
ivhere, and the bark, boards, poles, joints, rafters, charcoal, 
cordwood, and other stuff arising therefrom ; and to sell and 
dispose of the same, and every part, and by and with the money 
thence arising to pay and satisfy the said principal purchase- 
money, or such part thereof as should be then unpaid, and all 
charges and expences attending the selling, converting, and 
selling the same timber ; rendering the overplus, if any, to 
Lee. Under this agreement Lee entered, and cut and con- 
verted the timber. In June 1808 a commission' of bankrupt 
issued against. Zer / and Gicj/nne^ supposing that he had a lien 

upoik 



Vrr CASES n MICHAELMAS TERM 

I'MO; upon the property under this agreement, repossessed himself 
HoLROTD ^^^"^^ P^**^ thereof as the bankrupt had not disposed of, and 
and Others ^"^ '* ^y auction. 

V* This cause was twice tried: the first time at the Herefbrd 

GwYWNK, Spring Assizes 1809, before Graham B., when it appeared that 
[ ^'^^ ] Lee had usually resided at Islington with the plaintiff Holroydj 
who was his aunt ; he had attended public auctions of timber 
from the year 1806 downwards; but there was no proof that 
be had purchased more than three parcels, of which this was 
the first: he had stripped and sold the bark of this parcel, and 
the tops; he had also sold a part of the timber to the officers of 
gOTemment, and a small part for laths. After he had pur- 
chased this parcel, and while he was selling and couTerting it, he 
lodged at a public-house called the Royal Oak at Bwlth in the 
county of Brecon^ which place was near the spot where the ttm^ 
ber grew. He afterwards left that place for fear of his credit- 
ors, and to avoid t^em, took an obscure lodging in Duke-Hreeiy 
Bloomsbury : he was at that time unable to pay his debts, and 
ibr that reason did not dare to go to Bwlihj where his business 
waff still proceeding. Graham B. thought that no act of bank- 
ruptcy was proved, and nonsuited the plaintiffs. 
' Shepherd Serjt. in Easter term obtained a rule nisi for a new 
trial, against which Williams Serjt. in Trinit?/ term shewed 
cause on two grounds. 1st, He contended that there was no 
proof that Ltee was a trader. Sdly, That there was no- act of 
bankruptcy. 1st, This was the first lot of timber which Lee 
bad ever purchased ; and the question is, whether he was a 
triider at the time of that purchase, not whether 6e beeame a 
trader afterwards. He afterwards indeed bought another par- 
cel at Taunton^ but even then he was not a trader i fte dfd not 
pay for it ; he went dowii there when he was insolvent, and ob- 
tained it as a mere swindler: the greater of less number of 
persons to whom he sold the timber, bark, and branches, can- 
ttot make him the more or less a trader. 9dly, As to the act of 
bankruptcy, while he lived with his aunt at IsUngtottj he had 
neither counting-house, nor dwelling-house; no persons ever 
L ^'^ J came there to do business with him ; he had no home, and there- 
fore could not depart from his dwelling-house with intent to 
delay his creditors : he was not within the bankrupt laws ; and 
the case of Robertson v. Liddelly 9 East^ 487. which was cited 
at the trial, does not, on account of all these circumstances, 
apply to the present case. 

The 
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The Court, stopping Shepherd^ made the rule absolute. IBCbl 

Upon the necond trial at the Herejbrd Summer Assiees 1809, ^ 

before Bayley J., the plaintiff proved the agreement above and^th^"^ 
stated. The defendant contended, that under the proviso in p. 

case of bankruptcy, he was entitled to a verdict; but Baj/lej/ J. Gwtnne. 
directed the jury, that if the defendant had permitted the bank^ 
rupt to exercise' suCh a controul and management over the tinl^ 
beir down to the time of the bankruptcy, &s to give him the a^ 
pettrance of being the real owner, he was of opinion that the 
defendailt could hot resist the {plaintiff's present demand, for 
flM It wasafhrud on t!he bankrupt la#s; if therefore they 
tbooght that the bankrupt had bad that controul and' manage- 
ment, they should find a verdict for the plaintrffs, which they a<i- 
cordingly did; and the learned Jodge gave the defendants 
fiberfy it ndove to enter a nonsuit. 

JfiUimif in this term obtained a rule nisi to s^t aside the ver- 
dict and have a new trial, on the authority of Aoe v. GatRers^ 
2 T. R. 1S3. 

Shepherd now shewed cause. T'he bankrupt within the 

meaning of the statute of 31 Jac. I. e. 19. s. 11., had << by th^ 

Consent and permission of the true owner and proprietary,'* 

(bis timber ^^ in his possession, otder, and disposition, and took 

upon himself as owner the sale, alteration, and disposition of 

It.*' ^he qtr^stion then is, whether a private contract ^&n de- [ 180 ] 

^kt the policy of the statute. The case of t Itose do^s iifot 

Upply. (To which the Court dgreed.) In Roe v. Galliefgy 

^uUer J. pointed out the distinction i he obset'ved tb&t a ci^ 

^t6r wdtild not rely on a bate possessio^ni of th6 knd by the o6^ 

corner, unless he knew what interest he had in it. 

Tte Court, stopping Sheppatdj Called on tt^tdKfu to stip- 
]port his rule, who admitted that the case of Horn t. Baker^ d 
JSasij 215., was too strong to be got over, dnd bubmitte^ to 
Xiave his rule for a new trial 

Etischargedf. 
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^^' ^ Parry «. Hindle. 

by^MbiSr'^ XN replevin^ the defendant made conusance as bailiff to John 
^i^^ll^^'^ Jl. Macnamara and his wife; the plaintiff pleaded in bar, Ist. 
his wife, hdis- that the defendant was not bailiff to John Macnamara and his 
denceofa^' ^if^; 3dly, that the plaintiff did not hold as tenant to John 
c??eii^by ttie Macnamara and his wife. Upon the trial of this cause at the 
buibiiiidoBiy. Westminster Sittings in this term, before Mansfield^ C. J., it 
appeared that the wife was seised in fee of the premises by 
inheritance, and the husband seised in right of bis wife, and the 
only evidence of any demise was a bill for 60/. for three quarters 
of a year's rent, drawn by John Macnamara solely, on the te- 
nant, and accepted and paid by him ; and the authority to the 
bailiff to distrain, was derived from John Macnamara solely* 
Mansfield C. J. thought this evidence disproved the joint de- 
mise, and a verdict passed for the plaintiff, with liberty for the 
defendant to move to enter a verdict for himself, if the Court 
[ 181 ] should be of opinion that the evidence produced was sufficient 
to prove the issues in his favour. 

Accordingly Vaughon Serjeant on this day moved ; but the 
Court held that the verdict was right. [Mansfield C* J. 
A husband seised in right of his wife, may, and usually does, 
demise alone during the coverture : when he dies, all the rent 
accrued, up to the time of his decease, does not go over with 
the reversion to the wife, it is assets in the hands of the hus- 
band's executors. The wife has nothing to do with the demise 
or the rent.] 

Lawrence J. If the demise had been by the wife before 
marriage, and had continued after, it might have been proper 
to state a demise by the husband and wife jointly ; though 
even upon that point there is a doubt. If this demise was by 
parol, upon the husband's decease the tenant's estate would be 
absolutely determined ; if it was by the deed of the husband 
and wife, it would have determined by the husband's decease, 
unless the wife had afterwards confirmed it. 

Rule refused. 
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O yS/irO ^ Seijt. had on a former day obtained a rule tor if m creditor 
shew cause why the defendant should not, in pursuance hit debt Soder 
of the statute 49 Geo. 3. r. 121. ^. 14. be discharged out of the bSESj^Md' 
custody of the sheriff of Lincoln as to the plaintiff's suit in this commencrd aa 
aetibn, the plaintiff having made *his election,^ by proving his the bankrnpt, 
debt imder the commission of bankrupt issued against the u^Se^T 

il«ifiindant ^^' ^' ^ ^^'« 

oeienoanv. ^ ^^ ^^ ^^ 

Faughan 8eijt. shewed cause against this rule upon the ^oot^pei 
bets. The defendant was arrested at the plaintiff's suit on the qoifb hkao- 
17th of May 1809. In the AuguH following he became and ^"' . 
was declared a bankrupt. The debt on which he was arrested '' ^ 
accrued long before the commission. The plaintiff claimed 
and proved his debt under the commission, but afterwards 
refiised either to receive the dividend arising from the sale of 
the bankrupt's estate, or to give the defendant his discharge. 
He at first suggested a doubt whether the act gave the Court 
jurisdiction to discharge the defendant [But the Court was 
quite clear that when an act of parliament prohibits a thing, 
it gives the courts of law power to enforce the prohibition.] 
This arrest, claim, and proof of debt, took place long before this 
statute, when it was lawful for every man in the kingdom to prove 
under the commission, and proceed at law at the same time. 

Onslow supported the rule. The act is retrospective: it 
laysy ^^any creditor who has or shall have brought any ac- 
tion :" if it rested there, it might be doubtful whether a case 
where the proof of the debt preceded the action, were within 
tlie statute, but it declares that the proving or claiming shall be 
ao election, so that it equally comprehends the cases where the 
iNToof precedes the action, and where the action precedes the 
lu-oof : the words are not restricted by any order of time, and 
the intent of the act was, that there never should be an action^ 
^nd a proof under the commission, coexisting. 

Man SFTBLD C. J. Looking at this clause it is impossible to 
^nake it retrospective. It seems to leave actions commenced [ 183 ] 
l>efore the statute just as they were, for the words are, that af- 
passing the act, it s/udl not be lawful for any creditor who 

has 
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bag or shall have brought an action, to prove a debt under the 
. '""'''"''' commission for any purpose, or to bare the claim of a debt en- 
tered on the proceedings, without relinquishing such actios ; 
that is clearly prospective ; for it says that it shaU not be lawfiil 
to prove or claim.; therefore one who had proved his debt be- 
fore the act does not come within the prohibition : and the act 
pEOQ9ed8 to ^^dare .t^t^tha proving or «o claiming, that^p, 
claiming in future, after the passing of that act, shall be deeoneA 
an electioii by ^udh creditor to take the bepefit of the commis- 
sion with respect .to the. debt 50 claimed orprpyed. by. him. 
How can it be supposed that proving or claiming the debt 
shall ,be deemed an election, when the creditor, without anj 
election, has both proved and brought an action before the 
passing of this act ? He could not have meant to elect : 
he mjeaDt to do both. 

Heath, J. I am of the sameopii^n. It would be a mMtev 
of great injustice if a different construction were to prevail* 

liAWBENCB J. concurred. 

Rule .dischai^d, (but without cof ts, 
the question being a new one.) 



[ 184] 
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BARNEd, DowDiNO, and Bartley, v. HeoLET and 

Conway. 



After asnrious 
secnrkies given 
for a loan have 
been detitroyed 
by mutual con- 
seot, a promise 
by the bor- 
rower to repay 
the principal 
and legal in- 
terest ufounded 
on a snfltcient 
consideration, 
and is binding* 



THIS was an issue between the plaintiffs, who were the 
executorsof/Ff //torn Webb deceased, and the defendants,* 
who were assignees under a commission of bankrupt which 
issued against William Harri and Henry Suthmier, directed 
by order of the Lord Chancellor, in order to try whether the 
bankrupts on the 13th of August 1802 were indebted to Webb 
in any and what sum of money. The. trial came on at the 
sittings in London Mich, term 1808 before Mansfield C. J., 
when a verdict was found for the plaintifis for the sum of 
1167S/. 4^. 2d. subject to the opinion of the Court on the fol- 
lowing case : — -By a written agreement made on the 15th of 
May 1800, between Webb and the bankrupts, the former 
agreed to advance money from time to time^ upon interest at 5 

per 
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percaUj to HdurrisLud SuUmder^ wbo ci^rried on the business 1^9* 
of 80gar4)aker8 in.co-partnershipy. in order to^enahle ^hem to ^^ - 
puf chase raw sugfira, and in consideriition of 'such-advaoctii: anil (3U>^rs 
the bankrupts were also to pay to Webb a coromissioa of ^. v. 
percent for all sugars which were to be bought pf hiniy or pro« Qsolvy 
▼ided for Messrs, Harri and Suthmier; and in order to secure ^P^^Aiottier. 
to Webb the balance which might become due to him on these 
Iransactions, Harri and Suthmier executed and gave to him 
certain deeds and securities. Webb made out four several suc- 
cessive lialf-yearly accounts between him and Hani and 
SmthmieTj on the footing of this agreement, and various sums of 
money were paid to Webb on these accounts from time to time 
by the bankrupts : these accounts closed on the 10th Auguit 
1802, when a considerable balance was due from the bankrupts [ 1B5 ] 
to . Webb* These accounts comprised the principal monies 
•dually advancedi and interest at 5 per cfnLi and ajso. 5. 
per cent, on all sugars purchase by the bankrupts^ Webb * 
never purchased or procured any sugars (or the bankrupts; 
but the same were always purchased by the bankrupts them- 
selves in their own names. It was admitted on the trial, that 
the original agreement of the 15th JMaj/ 1800 wa£i illegal and 
nsorioos, and that no part of the balance could have been re- 
covered by Webb from Harre and Suthmier if they Jutd.set up 
the usury, and Webb was informed by the attorney of Harri 
and Suthmier in Julj/ 1802, that these transactions were 
Qsorious, and that his whole debt was in danger of being lost, 
and a writ of latitat was actually sued out by the bankrupt's 
attorney upon the statute of usury ; but this fact;was unknown 
^o Webb. In consequence of this iqtimation, it was agreed 
faetfvoen Harri and Suthmier and Webbj that Webb should 
Hiake out fresh accounts, leaving out all the charges for com- 
^iflsion ; and should only charge them with \\\e principal 
tmodey, together with legal interest ; and that the original 
^lecHls and articles in the possession of Webb should be givep 
^p by him and cancelled accordingly. Webb accordingly made 
^ut such fresh account, in which he omitted the whole charge 
'for commission ; and the -balance due to him amounted to the 
-^um of 1 1673/. 45. Sc/., which balance was composed of 
principal monies actually advanced under the agreement of 
l&th May 1800, and of interest at 5 per cent, fiiirly and legally 
calculated; the whUe commission • and every olyectioaable 
charge being omitted. This«ccotln( aoxorrectedy/wasoiiUi^ 

18th 
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1S09. I2th August 1808, delivered to the agent of Harri and 

r Suthmier^ and on the following day they acknowledged this 

and Others '''^^^c® ^<^ be due to Webbj and promised to pay the same; 

V. whereupon the deeds and securities executed to Webb by Harri 

HedlkX and Suthmier when the original airreenient ^was entered into, 
*""• were produced by Webb or his agent in the presence of Harri 

[ 186 J i^QJ SuthnRer^ and were then cancelled and burnt. The 
question for the opinion of the Court was, whether under the 
' circumstances of this case the plaintifis were entitled to recover 
the above balance of 1 167S/. is. 2d. ? If the Court should be 
of that opinion, a verdict for such sum was to be entered fi>r 
the plaintiiF : if otherwise, the verdict to be entered for the 
defendants. 

This cause, was twice argued : first in Easter term 1809, by 
Best Seijt. for the plaintiffs, and Vaughan Seijt. for the de« 
fendants ; and again in Trinity term 1809, by Shepherd Serjt, 
for the plaintiffs, and Lens Seijt. for the defendants. 

Arguments for the plaintiff: — There are two questions in 
this case ; first. Whether the promise that has been made to 
repay the sum lent, with legal interest, is avoided by the sta* 
tutes of usury ; 2dly, Whether there was any good considera* 
tion to sustain the promise. 1. No positive law prohibits the 
present contract. The statute 9 Ann. c. 16. has three branches: 
the first prohibits certain acts : the words of it are, ^^ that no 
person trpo;t any contract which shall be made after the 9th day 
of September 1714, take directly or indirectly, for loan of any 
monies, wares, merchandize, or other commodities whatsoever, 
above the value of 5/. for the forbearance of 100/. for a 
year;*' the second branch is, that all bonds^ contracts^ andassur^ 
ances whatsoever, made after the time aforesaid, for payment of 
any principal, or money to be lent or covenanted to be performed 
upon or for any usury, whereupon or whereby there shall be 
reserved or taken above the rate of 51. in the hundred, shtdl be 
utterly void; the third branch inflicts a penalty, namely, that all 

C 187 ] persons whatsoever, which shall upon any contract take, accept, 
and receive above the sum of 5/. for the forbearance of one 
hundred pounds for a year, shall forfeit for every such offence 
the treble value. The whole of this section then has for its ob- 
ject the coniroc^/ it avoids the contract; and the effect of the 
statute therefore is, that the money has been lent without con- 
eideration : the description of contract which it avoids, is only 
euch whereupon or whereby there shall be reserved or taken 

above 
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aboTe the rate of 5/. by the kondred. But the present agree- 1809. 
nent is Dot a contract of that description ; for the case ex- r 
pressly finds that it is purged of every thing usurious : it ^^^ others 
therefore is not forbidden by these statutes. One instance will 9. 

suffice to shew the monstrous absurdity of contending that it Hedley 
is : the stat. 13 Eliz. c. 8. s. 4. enacts, that all brokers, solici- and Another. 
tors, and drivers of bargains for contracts or other doings 
against the said statute, whereupon shall be reserved or taken 
more than after the rate of 10/. (now by the statute o( Anne 
reduced to 5/.) for the loan of one hundred pounds for a year, 
shall be to all intents and purposes judged, punished, and used 
as counsellors, attornies, or advocates in any case of prmmunire. 
If this contract for the repayment of the principal and legal in- 
terest is illegal for one purpose, it must be illegal for all pur- 
pose% and under the statute of Elixabethj an attorney who had 
prepared an instrument to effectuate the honest purpose of se- 
curing to a creditor his real debt, would be subjected to the 
penalties of a prasmunire. If a man enters into a contract to 
receive usurious interest, he is not bound to perform it ; and 
if at the day of payment he should receive the principal and 
legal interest, only, and should instantly again lend it to the 
payer^ it is clear that it would not be an illegal loan, and that 
he might recover it back on an implied promise. Usury be- 
tween collateral parties does not avoid a contract. Ellis v. 
Wamesj Cro.Jac.32. S. C. Moor,752. Wames being in- [ 188 ] 
debted to Alder in 100/. gave him an usurious bond for SO per 
cent, interest, and by way of discharging the principal, he be- 
came joint obligee with Alder in a bond for payment of a debt 
of 100/. due from Alder to the plaintifl^ and it was held on de- 
murrer, that the usury did not vitiate that security. That was 
usury between third persons ; but the same thing holds where 
the usury is between principals. In the case of Wright v. 
Wheelery 1 Camp* N. P. 165. n., the obligee in an usurious 
bond cancelled it, and the obligor gave him another bond for 
principal and legal interest only, and Lawrence J. held that 
(he statute did not avoid it. The case of Cuthherd v. Haley ^ 
8 T* Ri 390. is much like the case in Moor. If a man indebted 
to another in a bond fide debt, makes a contract with his credt- 
tor, on which he stipulates to pay usurious interest, although 
the contract is void, it does not avoid the original debt. Gray 
V, Fowler^ 1 H. Bl. 463. Secondly, There is a good consider- 
ation for the new promise ; for the . Bioney has been actually 
received by the defondant, and there is a foundation in justice 
Vol. 11. N for 
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I sot;, for (be new contract. JSUI w. Atkins j Gnep. 989. Lord Mam* 

field held, that when sn ezecator had assented to a legacy, ^^ it 

^'l^^^ became a demand which in law and conscience he was liable to 
pty;" that it was the case of a promise made upon good and 
Ikdlkt valuable consideration, which in all cases is a sufficient ground 
\atfiiisr* ^Q support an action. It is so in cases of obligations which 
would otherwise only bind a man's conscience, and which, 
without such promise, he could not be compelled to pay. For 
instance, where an infiint contracts debts during his minority, 
if, after he comes of age, he consents to pay them, an action 
lies. So Hazckes y. Saunders j Camp, $89. <^ A legal or equit- 
able duty is a sufficient consideration for an actual promise.** 
And though these cases have been since orer-ruled, it has been 
on a ground which does not impeach this principle, namely, on 
the ground that the Court bas not jurisdiction in cases of 
legacies. Btdlrr J. says in the last case, ^^ if such a question 
were stripped of all authority, it would be resolved, by in- 
quiring whether law were a rule of justice, or whether it were 
something that acts in direct contradiction to justice, con- 
science, and equity. But the matter has been repeatedly de- 
cided.'* Truman <v. Fenton^ Cozop. 544. A promise to pay 
made by a \^nkrupt after obtaining his certificate, revives the 
debt. That notwithstanding an usurious security given, the 
money lent is a debt in equity and conscience, and ought to be 
repaid with legal interest, has long been acknowledged in 
courts of equity. 2 Fes. 567. the Lord Chancellor says, ^ the 
Court does not relieve against usurious contracts to make a 
man lose his principal as well as his legal interest." Scott v. 
NesbU^ 2 Bro. Ch. Ca. 649. upon an application to set aside a 
judgment tainted with usury, it was held, ^ that it could be 
displaced only by the plaintiff's doing what was just, and that 
it must stand for the money actually paid, with legal interest." 
Indeed the practice is there so well established, that if a bill, 
filed to set aside an usurious security, does not voluntarily 
ofier to repay the principal and legal interest, it is cause of de- 
murrer. The plaintifl^ could not have had the original se- 
curities set aside in a court of equity, without offering these 
terms. This Court not long since, on setting aside an annuity, 
in the case of ^tirdbn v. Brownings ante 1. 5S0. required the 
defendant to submit to the terms of repaying the principal and 
interest. [^Mansfield C. J. observed that this was always by 
agreement of the parties: that the Court had no power to pre- 
ieribe the terms. Zdtwrence J. observed that actions had been 

allowed 
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allowed to recover back the money, as paid without considera- 1809. 

lion : it was so held in Shove y. Webb, 1 T. R. 732.] And if 

it be objected that Wright v. Wheeler was the ♦case of a bond, ^ Od^" 
for which no consideration needs to be shewn, it is sufficient to ^, 

<ay, it was not decided on that ground, but on the sufficiency Hedlet 
of the consideration ; and if there bad not been a new consider- and Another. 
ttion, the old consideration must have remained ; which was *[ ^^^ ] 
illegal, and an illegal consideration would have avoided the 
bond, though no consideration was necessary. But there is 
another consideration for the present promise: the plaintiff 
iad deeds and securities for the money ; it is true they were 
Wliated by the usury, but it might be uncertain whether the 
defendants could prove it, and unless for that proof, the plain- 
^iflb could enforce them ; therefore the giving them up to be 
diLnceUed was a valuable consideration for the second contract. 
For the defendant it was observed, that there was only one 
'^^an in this case, and that was on an usurious agreement, 
*^^hich had been acted on, and the usury completed: and it was 
-^^Mig and strenuously urged that in the grammatical construc- 
tion of the second branch of the first section of the statute of 
^'^einnCf the relatives ^' whereupon and whereby*' had for their 
^tetecedent, not the words ^^ contracts and assurances," but the 
'^ord ^^ usury,*' and that the effect was, to avoid not only the 
instruments by which the money was secured, but the debt, 
^nd the very transaction of lending. [^Lawrence J. It cannot 
annihilate the sum of money itself, nor the fact of the receipt 
of the money, and the plaintiffs* argument throughout admits 
that every duty which the law imposes of repaying the money, 
was at an end; therefore whatever may l)e 4he grammatical 
construction of the sentence, it will not vary the argument.] 
In RMnson v. Blandj 9 Burr. 1081. on the statutes of gaming. 
Lord Mansfield C. J. draws a marked distinction between the 
contract and the securities. It is not contended, as the plain- 
tiflb imagined it was, that the second contract is tainted with [ 191 1 
usury ; but that there was no consideration for it; and in order 
to enforce a promise, it is not sufficient that a man has given it 
upon his judgment that some obligation lies on him : contracts 
purely voluntary are not enforced either in law or equity. 
Here no ground for the promise is shewn, either of advantage 
to the maker, or detriment to the other party. The old se- 
euritiea are not delivered up to be cancelled, but are actually 
dntfoyed, rather for the safety of the leader, against whom 
they would have been evidence to subject him to heavy peoal- 
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1809. ties, than for the advantage of the borrower. This ease tber^ 
^ ^ fore is distinguishable from the case cited of a bond, for which 

and Others ^^ consideration needs to be shewn. Besides, the issue to be 

V. tried in Wright v. Wheeler upon the defendant's plea, was, 

Hedley whether the usury was committed in giving that very bond ; 

sDdADother. ^^j ^j^^ f^^^ ^33 against him. In over-niling HiU v. Aikinsy 

and Hawkes v. Saunders^ as was done in 7 T. R. 690. Decks 
v. Strutt^ the Courts at least determined that not every coo- 
scientious motive for a promise will support an action at law* 
\ Mansfield C. J. The overturning of those decisions did not 
touch any principle which applies to the present case ; it went 
on the ground that the ecclesiastical court was the only legal 
place where to sue for a legacy : it is not enough as to a legacy, 
that an executor has at one moment received money sufficient 
to pay it ; but debts are to be paid according to their priority, 
and it is often necessary to refund : but the decision in Deeks 
V. Sirutt had nothing to do with the general ground of con* 
science.] The cases of conscientious considerations which have 
been cited, are not analogous. In the case of bankruptcy the 
certificate merely destroys the remedy, and leaves the bankrupt 
a free man: free to pay or not to pay at pleasure. But the 
legal debt extinguished by bankruptcy is neither malum pnH 
hibitum nor malum in se; and for an illegal debt, the debtor 
[ 102 ] does not want the aid of a commission to relieve him from it. 
Here it is the intention of the statute not only totally to de» 
stroy the engagement, but to make usury an ofience ; and io 
order to deter persons from being guilty thereof, it meant that 
a sum of money once usuriously lent, should never under any 
circumstances be repaid, although it was honestly doe; and it 
would be a complete evasion of the statute, if a man who enters 
into an usurious contract, may, when he fears the consequences, 
alter his contract and defeat the provisions of the act. [Xa9« 
rence J. observed, that if the borrower should repay money 
usuriously borrowed, he would have no means to get it back 
from the lender.] The case of the statute of limitations is 
merely a suspension of the remedy, which the debtor may re« 
move by again acknowledging the debt. The case of an in- 
. fant is on account of his want of discretion, and his election to 
annul or confirm his contract is postponed till a more mature 
age. The case of Ellis v. Warnes was the case of an innocent 
third person. The ground of the practice in courts of equity, 
is not, that they consider the defendant as entitled to the ^ 
money, but because, unless the complainant waives the penal- 
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ties of the statute, and among^ them the forfeiture of the money 1809. 
lent, the defendant could not answer without criminating him- "T 
self and subjecting himself to penalties, which a court of equity ^^^ Others 
will not compel him to do. It also is a very different thing t, 

whether a Court shall aid a plaintiff* who has the money of ano- Hedley 
ther in his hands, to set aside usurious securities, instead of andAnother. 
leaving him to his remedy at law, or whether it shall compel a 
defendant to repay the money borrowed. Here the Court is 
called on, not to remain neuter, but positively to compel re- 
payment. Lloyd V. Lee^ 1 Str. 94. it was held that a married 
woman who had given a promissory note, and after her bus- 
band's death had promised to pay it, was not liable. Yet there 
was as much consideration in that case as in this. \^Lawrenc€ J. [ 193 ] 
The ground of that case, I presume, was, that as the party 
could not previously be sued on the instrument, there was no 
forbearance to sue, and therefore no consideration for the pro- 
mise. And the forbearance being the only consideration al- > 
leged in the declaration, though another good consideration 
night exist, proof of it would not be admissible.] 7 T. /2.348. 
Milchimon v. Hewson: the wife was living; and an express 
promise of the husband to pay her debt was there averred, and 
after verdict, must be taken as having been proved : that 
snrely was a conscientious consideration ; but the Court held 
that the action could not be maintained. 

Arguinents in reply. Usury is not now held altogether 
criminal by the law, but only the excess of it ; and things not 
nala in se are not to be carried beyond the very letter of pro- 
bibitory statutes. In Lloyd v. Lee it does not appear that the 
wife ever received any money on the note for her own benefit, 
Or was at all bound in conscience to pay it ; and the case only 
proves that forbearance is no consideration for a promise made 
Under the influence of terror of an action which would not lie. 
Jklilchinson v. Hewson is a decision merely on the form of ac- 
tion that the husband cannot be sued alone for a debt con- 
tracted by the wife before marriage. So, in the case of a flither 
Promising to pay the debts of his son; in numerous cases it is 
tiot consistent either with honour or morality that he should do 
It. This case is not distinguishable from that of a certificated 
iMinkrupt, which rests only on the ground of conscience. Nor 
18 the offence of usury in fact complete till usurious interest has 
keen actually paid; here the payments were made on account 
generally. It is admitted that where a specific contract on cer- 
tain 
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1809. . tain terms has been made, an implied contract on other terms 
"^j cannot be raised; and it may also be safely admitted that the 

J. Qjjjgyg moral obligation to perform a promise ♦merely because it has 
'0, been given, is not sufficient to maintain an action ; otherwise 

Hedley every nudum pactum would be good. But it does not thence 
and Another, follow, that the naked feet of a loan having taken place, one 
*L ^^^ 1 man having received the money of another, is not a sufficient 
consideration for an express separate and independent promise 
to repay it. Courts of equity could not pursue their present 
practice, if the repayment of money usuriously borrowed was 
inconsistent either with Jaw, or morality : they could not either 
directly or collaterally enforce a thing contrary to law : they 
proceed on the principle that he who comes to them for aid, 
must first do that which is equitable. Supposing that the de- 
struction of the securities had been for the mutual benefit of 
both parties, still it would be a sufficient consideration for the 
promise, because it was for the benefit of the defendants. 
[Lawrence J. obiserved that there was one other case which 
had not been mentioned, and which seemed to bear on the sub- 
ject. Fitzroy v. Gwillim^ 1 T. -R. 153., where in trover for 
goods which had been pledged for money advanced on an 
usurious contract. Lord Mansfield C. J. held that it was ne- 
cessary for the plaintiff to prove a previous tender of the 
money actually due.] 

Cur, adv. vulL 
In the course of the present term the judges of the Court 
sent to the Lord Chancellor the following certificate of their 
opinion : 

^^ This case has been argued before us by counsel, and we are 
'^ of opinion that under the circumstances the plaintifis are en- 
^ titled to recover the above balance of 11,672/. 4^. 2d" 
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Vov. 25. AUSTERBURY V. MoRGAN. 



Where j 

ment ' 

OD a warrant 



f J"dg- jn EST Serjt. had obtained a rule nisi to set aside the writ 
"arrantof J^ ot Jicri facias issued and executed in this cause, for irre- 
^^^l !>ond g"la"^yj with costs, under the following circumstances. 

aim ifl (i^iveo, it 

It uot necestary under 8 & 9 FT. 3. to suggest breaches. 

The 
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The defeDdaDts executed a bond to the plaintiff in the penal 
sum o{300Lj conditioned for the payment of an annuity of 36/. 
They also executed a warrant of attorney to the plaintiff as a 
collateral security, whereon the plaintiff had entered up judg- 
ment and sued out this execution ; and the irregularity com- 
plained of was, that the plaintiff had not suggested upon the 
judgment roll any breach of the condition of the bond, or had 
any damages been assessed, or inquiry executed, in manner re- 
quired by the statute 8Si9W.3. 

Onslow Serjt. shewed cause against this rule, on two grounds : 

firsts that the warrant of attorney contained the usual power to 

the attornies to release all manner of errors, writs of error, de- 

fectSy and imperfections whatsoever, to be had, made, done, or 

suffered, touching, or concerning the said judgment, or in, or 

about, touching, or concerning any writ, &c. entry, or other 

proceeding whatsoever, in any way concerning the same; and 

that unless therefore it could be shewn that a suggestion on the 

roll was not an entry nor a proceeding, it was comprehended 

10 this release. But if that were not so, yet the case did not 

come within the statute, which had always been strictly and 

literally construed : this judgment was founded not on the 

bond only, but on a warrant of attorney, which is not men* 

tioned in the act. 

Here the Court interposing, called on Best to support his 
rule ; who feeling the point to be against him, submitted to have 
the rule discharged; but without costs, because the question 
liad been fiiirly raised. 
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Skinner v. Davis. 



i^*v. 35. 



CLA YTON Serjt. moved upon the statute 39 & 40 G. 3. 
c, civ. s, 12. to restrain the plaintiff's costs, who upon the 
trial of this cause at the last Westminster Sittings, had reco- 
vered 4/. bs. only, whereas the defendant was a freeman of 
Londo /,and although he slept at a lodging in Finsburi/^ in Mid- 
dlesex^ he was liable to be sued in the London Court of requests, 
because he '^ sought his livelihood" in London^ within the 5th 

the L^iuEm Court of Requests act, 59 & 

bcction 



A peraoD ply* 
in^ as a porter 
in the city of 
Lon<fofi,aod re* 
M)rtiiig to a 
house of call 
there, but not 
lodi^ini; in the 
city, 18 not a 
person *' Keek- 
ing his lif eli- 
htiod in Lon* 
don^^ within 
40 G. 3. r. civ. 
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sectioD, being an auctioneer's porter, and plying at two pablic* 
houses in the city^ where he was always to be found, as the 
plaintiff well knew ; for be had himself addressed letters to the 
defendant there. 

The Court observed, that the words ^^ seeking a livelihood,*' 
certainly were of very general import; but they must be re- 
strained to the seeking it by some means, which are local, and 
which shew where the defendant is to be found, so that he may 
be served with a summons. He may change his publio-himae 
every day : and the plaintiff *s knowledge of his resort is merely 
a casual circumstance. Rule refused. 
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If the cause of 
action can be 
proved partly 
♦o ariie in a 

forelini 
coontnr, the 
pbuntin may 
■afely «We the 
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takioK to retain 
the Tense. 



M'Clu&e v. M^Keand. 

TjfEYTFOOD Serjt. having obtained, on the usual 
JH affidavit and waver of error, a rule nisi for changing the 
venue in this case from London to Lancaster^ Pell Serjt. 
shewed cause, upon the ground that it appeared on the declar- 
ation, that the action was brought for not accounting for the 
proceeds of goods shipped at Liverpool^ to be sold by com* 
mission at Barbadoes ; and he urged that no cause of action 
was complete, till the goods should have arrived at Barbadoes^ 
and until a sufficient time for the sale should have elapsed, 
and the defendant should have refused either to account for the 
proceeds of the goods, if sold, or to re-deliver what remained 
unsold : consequently the cause of action partly, if not wholly, 
arose at Barbadoes. 

Hej/wood contra. The contract was made and the goods 
shipped in Lancashire. 

Lawrence J. referred to Gerard y. De Roebeck, I H. BL 
S82. : and Heath J. mentioned a case, where proof that the 
cause of action arose in Scotland^ was held a sufficient com« 
pliance with the undertaking to give material evidence in the 
county where the venue was laid ; and the Court 

Discharged the rule. 
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Seymouk v. Barkbb and Wife* nov. 27. 

OlAMUEL Barker and Arm his wife were seised of differ- AfinennBtccr. 
O ent estates in different hereditaments, (that is,) in some ^hilr«SI21t 
they were seised to them and the heirs of the said Atm for an p<nporti to 

gFant. 

estate pur autre xAcy m others, the said Arm was seised to her The Cooit 
and her heirs, for a like estate pur autre vie^ in others she was ^ sm ^Ji^^'^ 
seised in fee simple, and in others the said Samuel and Ann S^^fo^be 
were seised of an estate to them and the heirs of the said Ann : P°|[R^^ \ 
and being so seised, they, intending to pass their several estates, esuue as^e 
acknowledge the concord of a fine (a copy whereof follows.) C^e^(T^iDg 
** And the agreement is such, (that is to say,) that the said ^^^^^^ 
^^ Samuel and Ann have granted the tenements aforesaid with ^y the dncrip- 
^^ the appurtenances to the said William and his heirs, to have whatsoerer he 
^* and to hold the said tenements with the appurtenances to the teDemenu!" 
** said William and his heirs, for and during all the term, and ^^^ "o'J^T 
^^ other estates, and all and whatsoever else, the said Samuel bine two one- 
^ and Ann have in the tenements aforesaid with the appurte- same fine. 
^^ nances.*' The cyrographer of fines refused to make out the 
"indentures, alleging that the limitation must be certain, 
meaning, ^< to the conusee and his heirs for ever,"' or for the 
life of the tenant, or pur autre vie^ &c. and not, as the concord 
is, ^^ to the conusee and his heirs for and during all the terms, 
and other estates, and all and whatsoever else the conusors 
have in the premises.*' 

Williams Serjt. moved on a former day in this term, that the 
cyrographer might make out and deliver the indentures of fine 
in the form above mentioned. He said that the parties had 
covenanted to levy a fine, and it was the opinion of a yery 
eminent conveyancer, that it should be a fine sur concesserunt; [ 199 ] 
for the parties did not mean to make a forfeiture. There 
could not be a better way than this, which he proposed, for 
three reasons. 1. As to the parties themselves, this species 
of fine shall not operate further than to convey the estate 
which the parties lawfully may convey, if such be their intent 
A fine sur conusance de draitj come ceoj creates a forfeiture, 
if made by a tenant for life. ^Mansfield C. J. What is the 
operation of those words, whatever else they have ? You are to 

help 
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1^9. help out the record by extraneous evidence of what estate the 
g conusor had!] Certainly. In Pigot v. Earl of Sarum^ 

9^ 2 Mod. 112. Pembertorty who was a great lawyer, and under- 

Babker. stood these things, says, ^^ indeed this fine sur concessit is the 
most harmless of all others, and can be compared to nothing 
else than a grant of toium slaium suum^ et quicquid habetj Spa. 
by which no more is granted than what the cognisor had at the 
time of the grant ; and so it hath been always construed. 
Indeed there is a fine sur concessit^ which expresses no estate of 
the grantor, and this is properly levied by tenant in fee or tail; 
but when particular tenants pass over their several estates^ 
they generally grant totum et quicquid habent in tenementi$ 
prcedictisy being very cautious to express what estate they had 
herein. When this fine sur concessit was first invented, the 
judges in those days looked upon the words ^' quicquid habeni^^ 
&c. to be insignificant ; and for that reason in the Year Baok^ 
17 Edw. 3. pL 66. they were refused. The case was, two 
husbands and their wives levied such a fine to the cognisee, 
and thereby granted ^^ totum et quicquid habenty^ Sec. which 
words were rejected, and the judge would not pass the fine, 
because if the party had nothing in the land, then nothing 
passed ; and so is 44 Edw. S. pL 36. by which it appears that 
the judges in those times thought these fines did pass no more 
than what the cognisor had; and for this there are a multitude 
£ 200 ] of authorities in the year books." [^Mansfield C. J. That goes 
to the operation of the fine, not to the practice.] It is com- 
petent to the party to grant whatever he has^ supposing there 
is no legal objection to it ; and the parties will abide by the 
chance, whether any thing passes by these words. There is 
nothing in this form which is improper, or disgraces the records 
of the Court, why should not the party have it ? Such a case 
was once liefore BulkrJ.y who said, if a conusor is advised by 
bis counsel to levy a particular fine, the Court have nothing 
to do with it. [^HetUh J. You cannot levy a fine where it 
does not make a certain end, as upon condition.] In the last 
term it was determined that a fine sur concessit would pass a 
fee: Ludlow v. Drummondj ante^ 84. [^Heath J. It must 
state what the interest is.] If we purport to pass a fee, we 
are afraid it may be a forfeiture. How often has the Court 
doubted whether an estate were for life or in fee ! 

Shepherd Serjt. for the cyrographer, stated the common form 
of all fines to be, that they express what the interest is which 

they 
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they purport to pass. In a fine $ur conusance de droii^ came 
^xa^ it is stated as an estate in fee ; in a fine sur conusance de 
^roii taniumy the estate is stated as a reversion ; in a fine sur 
^oncessiif it is stated as an estate for life or years : but in the 
practice of the office, it is never permitted to combine two ope- 
'srations in one fine, as for instance, to pass as well an estate for 
^ee, as also an estate for life, or for years. Such a fine indeed 
"iras levied in the last illness of the preceding cyrograpber, un- 
^er the order of Buller J., whereby a fee and a life estate 
passed together ; but the Court was never moved to set it aside 
«^or uncertainty, which they would have done : if this mode of 
levying a fine may be allowed, instead of three sorts of fines^ 
there would be three hundred. The words ^^ all and whatso- 
ever estate they have," are so vague, that they carry no cer- 
tainty. The officer is come hither only through a wish to 
know whether the practice of thef office ought to be adhered 
to or not. 

The Court desired Williams to enquire further, whether 
there were any precedent of a fine levied in this form. It must 
be a very common case that persons conveying are uncertain 
what estate they have, and would be glad to do this: if he 
should find any other instances of similar motions, he should 
mention them. 

On this day Williams admitted that West^s Symboleography 
contained no precedent on the subject, and that in the Sd of 
Edw. 3. such a general fine was rejected : but in 5 Edw. 3. 11. 
pi. S6. according to one {Maynaris) edition, and 7 Edw. 3. ac« 
cording to the edition of 1596, was the following case ; ^^ nota^ 
that a man and his wife who had an estate in certain tenements 
for the term of their two lives, and by their deed in pais leased 
and granted to John de Hunton the estate which they had in the 
tc^pements, and afterwards by fine levied they would have 
granted to John and released to him the same tenements for 
the term of their lives, and the Court would not accept the fine; 
but afterwards the fine was engrossed and accepted in this 
manner, that the man and his wife remised and quit claimed to 
John de Hunton quicquid habuerunt in prcedictis tenementisj Sfc. 
quod mirum full f to give judgment for the fine upon a thing 
which was not certain, &c. Vide conlrarium suprOy Trinitat. 
Anno 3. Sed talis finis admissusfuit in itintre North" , inltr 
Simon de Dreitonei Willielmum CurteiSyScc.'' [Mansfield C.J. 
It is a great way to go back for a precedent to the 7th of Edw. 

3. i but 
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3. ; but it does not appear wbat the habendum was : it cannot 
be that a fine for the lives of the grantors is bad. Heath J. 
Come to modern precedents, something within SOO years.] 
3 Newmarij 163., •which cites 2 Mod. 1 IS. 1 Wood's Convey- 
ancefj 735. [^Heath J. It is no authority, it is a very indif- 
ferent collection of precedents.] A fine needs not to have 
such precise form as a writ or a judgment, but a conusance of 
a fine, and a grant and render, should have the like construc- 
tion as another conveyance between party and party ; 5 Co. 
38. and by grant of a man's estate, all that he hath shall 
pass; if then there be no difference between a fine and a 
deed, if such words would be good in the one, they must be 
good in the other. 

Mansfield C. J. A fine sur concessit is no forfeiture as I 
understand, because whatever estate it purports to give it will 
grant no more than ought to pass, and operates only on the 
estate a man has; and even if a tenant for life granted to 
A. B. and his heirs ; I apprehend that he should be taken to 
grant only that which he can legally grant. What you wish 
could be obtained by two fines no doubt. If you conveyed by 
fine surconcesserunt to a trustee, and then granted the estate in 
fee by fine sur conusance de droiij come ceo, it would do. But 
since you have no precedent, we had better adhere to those 
which are established; otherwise we should have every fine sur 
concessit in this form. 

Heath J. thought the form of the proposed fine too uncer- 
tain, and asked why the parties did not grant a lease for 99 
years, determinable with the life, and there would then be no 
forfeiture : it would be a dangerous thing to introduce any in- 
novation in the form of fines. It would never be known what 
estate passed by a fine. 

Lawrence J. The granting an estate for life, I suppose, 
will not answer the purpose. 1 suppose the object is to pass a 
fee, if you have a fee ; if not, to pass an estate for life. You 
may first grant the estate for life by fine sur concessii, so as to 
avoid a forfeiture, and then grant the reversion by fine sur co- 
nusance de droit tantum. 

The Court expressed a wish that they could give costs to the 
meritorious officer who had brought this question before the 
Court, but it was not in their power. Lawrence J. said, it 
might be consi^red as a necessary expence of performing the 
duty of the office, for which he received his fees. 

Rule refused. 
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Zeetik v. Cowell. „ «. 

THE plaintiff's attorney on the 2d of November applied by if, after action 
letter to the defendant for an immediate adjustment upo|i Mn!S»re*de- 
a policy of insurance, and threatened, if the sum of twelve ^lanuioo, the 

• .. 1- * 1 -J L» 1 X- defendant of- 

guineas was not immediately paid bim, to commence an action, fen to pay the 
Receiving no answer, he sued out and served process on the Md\K**pSil^' 
4th. On the 6th the defendant's attorney offered him the suia ^jJ^e'Sv^iTthe 
of twelve guineas and the costs of the action up to that time^ Coartwuiper- 
which the plaintiff's attorney then declined to accept, and pro- ant to pay into 
ceeded to deliver a declaration. Sd S.i^c!^ap 

Shepherd Serjt. on behalf of the defendant, bad on a former hj,^ff>^r^r^ 
day obtained a rule nisi^ empowering the defendant to pay into And the plain* 
Court the sum of twelve guineas, with the costs of the cause to peiied to po^ 
be taxed up to the 6th day of November^ and to stay all further ?ppiStto^^ 
proceedings if the plaintiff would accept it in satisfaction of his {be a!^* ^^^^^il'' 
demand; and in that case requiring the plaintiff or his attor- i^aenttothe 
ney to pay the costs of that application, and all the costs of the ^' 
action subsequent to the 6th of November/ but in case the 
plaintiff would not accept that sum, then that the twelve guineas r 204 1 
might be struck out of the declaration. 

Best Serjt. now shewed cause against this rule, upon an affi- 
davit that the plaintiff was out of the realm, and that his attor* 
ney had received no instructions since the action commenced 
for settling it. This was, he said, an unheard of application, 
and would wholly change the practice of the Court., The de- 
fendant might have availed himself of the interval of five days 
which elapsed between the plaintiff's claim and the commence- 
ment of the action to make a tender, if he thought fit; but 
having neglected that opportunity, he must now wait till the 
period when he should be enabled to pay money into Court 
under the usual rule. It was the object of this motion to give 
the defendant all the benefit of the common rule, without sub- 
jecting him to the usual consequence of payment of costs. 
And whatever the Court may have done in cases where no pre- 
vious demand bad been made, since a demand had been made 
here before the action brought, the plaintiff was entitled to the 
costs of the declaration which had been delivered, as well as 

the previous costs. 

Shepherd 
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Shepherd Serjt. contra. The Court will gladly establish a 
precedent to check a practice now too frequent, where an ac- 
tion being commenced^ the defendant offers to discharge the 
demand, but the plaintiff refuses to receive the debt and Costs 
in that stage of the cause, and insists upon increasing the costs 
by proceeding until the defendant is in a condition to pay mo- 
ney into Court* If the attorney was authorised to receive the 
sum in the plaintiff^s absence from the kingdom before the ac- 
tion commenced, there could be no good reason why he might 
not equally receive it now, without further communication 
with his client. Several similar applications had lately been 
granted in the Court of King's Bench ; and he remembered a 
case in this Court, where the debt and costs having been offered 
and rejected in an early stage of the cause, the defendant after- 
wards paid the money into Court under the usual rule; and the 
plaintiff having taken it out, the Court on motion varied that 
rule by exempting the defendant from payment of the costs in- 
curred subsequent tot the offer. 

TAff Cot/r/ made the rule absolute; but at first inclined to 
discharge so much of it as required the plaintiff to pay the 
costs of the present application: they desired, however, that it 
might be understood, that in subsequent cases, when this rule 
of practice should be better known, the costs of the motion 
would also be given against the plaintiff. And in the present 
case they ultimately directed, that in case the plaintiff should 
take the money out of Court, he should pay the costs of the 
motion. 

Rule absolute. 



jv«».38. Laidlaw, Demandant; Cox, Tenant; Brown and Another, 

Vouchees. 



jnEST Serjt. moved that a recovery might pass. The affi- 
Jj davit of the acknowledgment was taken in America^ be- 
fore a magistrate there, and was authenticated by a certificate 
under the notarial seal of Peter LohrOj a notary public^ certi- 
fying that Jacob Baker^ esq., before whom the annexed aflidavit 

Uiec^mhBrion- ^^h ^^ ^^^ ^^y ^^ ^^^ ^^^^ thereof, in his, Peter Lohra's pre- 
en mutt diip 
tinclly state that the afiida¥it was sworo. 

sence 



InarecoTery, 
if the ackDow- 
led^entof the 
Youchees is 
^ken abroad, 
a Dotarial cer- 
tificate made to 
aatbenticate 
tlie affidavit of 
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seoce taken and subscribed, and who had attested the same in 1809. 

the usnal and customary manner, was an alderman and magis- ' 

Irate of the city of Philadelphia^ by lawful authority duly ♦ap- ^^^^^^ 
poinfed, commissioned, and qualified, and by law authorized to Cox* 
administer oaths and affirmations. mr ^qo 1 

The Court held that the certificate did not state with suffi- 
cient distinctness the administration of the oath, which was the 
most important part, and that that fact must not be left to be 
gathered by inference only ; and deeming it necessary to abide 
by the rule of Court, with much reluctance they refused the ap- 
plication. 




Philips v. Astling and Another. Nmt. 88. 

ASSUMPSIT. The declaration stated, that in considera* if thedmwec 
tion that the plaintiff would sell and deliver to Daven* ofa bill goes 

, -,. ^ . t ■ *. ^^^t « abroad, learinr 

^r< and /^t;ifi<?y certain goods, to the amount of oOOL to be anamthere 
|Niid bj a bill for the amount drawn by Davenport and Finney with power to 
on Houghton at six months, and also in consideration of a cer- ^o acolptt 
tain premium at the rate of 5/. per cent, thereon, to be therefore ^''f?J{ **'?' 
paid by the plaintiff to the defendants, the defendants under- due, mmt be 
took to guarantee the payment of the sum for which the bill agratforpay.^ 
should be so drawit when the same should become due; and JH^^^^ 
the plaintiff averred that he afterwards sold and delivered the tioaei abseoL 
goods to Davenport and Finney^ to the amount aforesaid, to be nmtygWenof 
paid for as aforesaid, and that such bill of exchange was after- g(^ ^^ 
wards, when it became due, duly presented to Houghton for SuJfiwiticcof ' 
payment ; but that he refused to pay, whereof Davenport and <be noo-pay- 
Finnejfy and the defendants respectively had notice, and were g^ven both to 
requested to guarantee *the payment of, and pay the amount of caaraDtee!^iii»-' 
the bill; but that they did not nor would guarantee or pay the ^'^e'tor*' 

same. a<^ baoknipts 

Upon the trial of this cause at the Guildhall sittings after becomes doe. 
Trinil}/ term 1809, before Mansfield C. J. it appeared that ^tJ"^!^ 
'Davenport and Finney being desirous to obtain credit with the J^*^*^^ 

the cnanuitM 
woqM not be liable to that extent on a bill i^iven for a larger mni. 
Whether the words *« say a biU of dOOi.*' define the exact son, or gi? e a latitode. qiutre. 

•[ 807 ] plaintiff 
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plaintiff for proYisions for tbe use of the ship ProvideneCy tbe 
defendants gave an undertaking written with a pencil in the 
following terms. Memorandum. — ^We jointly and severally 
undertake to guarantee a payment of 500/. at 51. per ceni.y say, 
by a bill drawn on G. Houghton by Davenport and Finney for 
500/. Dated 10th Jan. 1808. The provisions were furnished, 
and a bill was given in payment for them, dated the 1 1th of 
Januarj/y and drawn by Davenport and Finney on G. Hough* 
ton at six months' date, for 515/. 1 1; . Vid, payable to their own 
order. It appeared that at the time when the bill became due, 
Houghton was at sea, and remained absent for several months 
after: but he had a sister residing in Londony to whom he had 
given an authority to fill up and accept bills in his name, and 
to transact other bosiness for bin, and who had in fact ac- 
cepted this very bill. The bill became due on the 14th of 
July : it was not presented for payment to the sister. On the 
16th, notice was given to Davenport and Finney that it re- 
mained unpaid, but no notice was given to the defendants. In 
February 1809 Davenport and Finney became insolvent; and 
Houghton was declared a bankrupt in July 1809. No appli- 
cation was made to the defendants for payment till after the 
date of both bankruptcies. The jury found a verdict for the plain- 
tiff, deducting the bl. per cent, for the premium of the guaranty, 
which had never been paid : and the chief justice reserved liberty 
to the defendants to move to enter a nonsuit; accordingly, 

Vaughan Serjt. in this term obtained a rule nisi upon two 
grounds; first, that the contract was to guarantee a bill of the 
precise amount of 500/., and this was a bill for a greater sum. 
Secondly, that the guaranty not being for the payment of the 
price of the goods generally, but referring to a bill as a specific 
mode of payment, it was necessary that all due diligence should 
be used to obtain payment of the bill before the parties could 
resort to the guarantee. 

Shepherd and Best Serjts. now shewed cause. Although on 
this contract the guaranty would not bind the defendant to a 
greater extent than 500/., yet, whether the bill be for a greater 
or less sum is immaterial : if it had been for 1000/., or if 
goods to the amount of 1000/, had been sold, the defendants 
would have been thereupon liable for 500/. of it ; for the con- 
tract related to the identical sale of provisions for which this 
bill waa given, not to the mere form of the payment : it would 
be otherwise, indeed, if the guaranty wad merely for the pay- 
ment 
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mtnt of a ptrtieuhr biU of Mefaange^ U caonot be said that 
this sale was not tiM very trtaaaction meaait to be guaraoteedy 
and tbe contract matt be construed aceordiag to the intention 
of the parties. Next, a^ to the want of diligence t this is not a 
guaranty that the drawer shall pay the bill, but that the ao- 
ceptor shall pay it; the guarantee does not stand in the situa- 
tioB of the drawer; and, therefore, fedthough want of diligence 
in presenting would discharge the drawer, it does not at all 
^aeaiet the defendant, for he stands ia the situation of the ac- 
ceptor ; and as no want of diligence in presenting the biH for 
payment would discharge the accepter, who would be liable, 
though the bill should be for the first time presented for pay- 
ment after an interval of many months, so neither is tbe gua- 
rantee, who stands in the pla^ of the acceptor only, thereby 
discharged. If any thing, had been done with the bill which 
^^prould discbarge the acceptor, perhaps it might discharge bis 
fB^arantee also : or even if it be supposed that the contract is al- 
ternative, that either the drawer or the acceptor shall pay the bill, 
sitll, imless the defendant can shew that all the parties to the 
1>ill are discharged, the guarantee coatinues liable, because he 
may resort to the acceptor, who is not discharged, though the 
drawer is : and this transactioti takes place upon a valuable 
consideration. 

Vaughan^ in support of the rule, contended, that the de- 
lendants were discharged from their guaranty by the want of 
presentment to the sister who was the agent of Houghton^ and 
by the want of timely notice to the drawers, and to the defend- 
ants: for that the defendants stood as indorsers of the bill, and 
«s snch, had a right to insist upon proof of notice to themselvee 
of the non-payment both by the drawer and the acceptor; and 
that they had also a right to insist on proof of notice to the 
drawers, because without notice the drawers were not liable. 
But the defendants* remedy against Daoenpari and Finney was 
entirely lost, for want of due notice to them of the non-pay- 
ment, which was not communicated to them till the I6th. The 
want of notice to the defendants at the same time was also fatal ; 
for if the defendants had on the 14th been apprised of the non- 
payment, they might have obtained paymmt otDaoenpori and 
Finney^ who, for any thibg that appeara to the contrary, were 
then, and for eight moatha afterwards, solvent, and who there- 
fore, in the contemplation of the law, might have paid it witUn 
that time. All the doetritte bf the aeeasiity of eotiee concern- 
Vox. II. O ing 
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\ng bills is fotitided on this rappoeitiom Secondly^ to the ob- 
jection arising^ on Ihe amoant of the bill, the answer made that 
the defendants ate liable in equity for 5001. only, is of no 
weight; for if the defendant stands i^ party to the bill, *if the 
bill is drawn for 1000/., he is party to the bill for 1000/. 

Cur. adv. zult. 
Mansfield C. J. This was an action against two persons 
on a guaranty, the terms of which are: Memorandum. — We 
jointly and separately promise to guarantee a payment of 500/. 
at 5L percent.^ say a bill: dated lOih January 1808. Then 
the bill is given, dated \\i\k January^ and accepted, and not 
having been paid, this action is brought. At the trial there 
appeared reason to believe, that Davenport and Finney^ the 
drawers, and Houghidn^ the acoeptcn*, were all at this time in- 
solvent, but there was no proof of it. Davenport and Finney 
first became plainly insolvent in February 1809, a year after 
this bill was drawn. There was no evidence of any demand 
being made on Davenport Bnd Finney for the money; and no 
notice was given them of the bill not being paid till the 16tb : 
something waa said of a threat to arrest them, but there was no 
evidence of regular notice. As to Houghton^ he went abroad ; 
but he left a sister here, of whom a demand might have been 
made; no demand, however, was made at the place where his 
sister was to be found. At the trial it was objected that the 
plaintiff could not recover, for several diflerent reasons: First, 
that the defendants stood as indorsers of the bill, and that as 
indorscrs, they had a right to insist on proof of the notice of 
non-payment both by t)ie drawer and acceptor. On tlie other 
hand it was urged, and, as we think, justly, that this was a ge- 
neral (i:uaranty for payment of a bill, not, as usual, a guaranty 
that the acceptor should pay, but a contract that either the one 
or the other should pay; and the consequence is, that if the 
guarantee paid the bill, he would have a right to come both on 
the drawer and acceptor for re-payment ; and though want of 
notice would not discharge the acceptor, yet the guarantee, as 
the holder, had a right to insist on due notice being given to 
himself of non-payment by the acceptor, and that as to the 
drawers he had a right to insist on notice being given to them 
of the same fact, for that otherwise the might pay it in his own 
wrong if they were discharged. As to the second objection, 
the question is, what is the meaning of the word ^< say:'* for it 
is oiijectedy that suppose the bill drawn was for. lOGO/^ this 

weuld 



IN TUB FiFTlKTU YfiAtt OF GEORGE III. 



211 



would not b^ a gaaranty to pay SOOL on tho bill for 1000/. the 
(Cirarantee would not be boUnd to pay it; but if ^' say" means 
^ about*' 500/. a bill for 515/. mi^t answer the description: 
and if it were necessary to the deciding this action, to ascertain 
the meaning of that word, if ^'say'* means to fix precisely 
the sum, and to restrain it from any larger sum, this objection 
would be good ; but it is not necessary to decide that here, for 
we are of opinion that, unfortunately for the plaintiflT, the de- 
fendant is relieved from the consequence of 4his guaranty. I 
strongly think the plaintiff knew the state of all these persons, 
and that they were not good ; but as Davenport and Finney 
did not become insolvent till long after the bill became due, nor 
Houghton till long after the bill became due, I do not know 
liow to give the plaintiff the benefit of his contract in this case. 
I thoiight it possible that cases might have been found on the 
interpretation of such a guaranty, in the distribution of bank- 
rupt's efiects in the Court of Chancery : none such, however, 
have been mentioned. In the case of IVarrington v. Furhor^ 
ft Easi^ 246., the expression ^^ say at a credit of six months,*' 
seeiBS to be used in a positive sense. That case also arose on 
a guaranty, and Lord EUenborough C. J. expressed the opinion 
of the Court that although the insolvency of the parties to 
a bill would not in general dispense with the necessity of 
presenting it for pajmient, yet where it was obvious that it 
could not avail, the same strictness of proof was not ne- 
fsenary to charge a guarantee, and therefore if the parties 
lieeame bankrupts, and notoriously insolvent, it was the same 
us if they were dead. Now this ease is decided on the grouiid 
that the pursuing the course of applying to the acceptor in 
that caHe, as here to the acceptors and drawer, would have 
been of no effect, because there the bankruptcy had already 
happened before the bill became due. Hgre the insolvency did 
not occur till long after the bill became due, and Houghton's 
bankruptcy was long after that. For any thing then that ap- 
pears, if this gentleman had demanded the money either of the 
acceptor or drawer, the bill might have been paid. That too 
was a guaranty of payment of the price of goods; this is for a 
bill, and the contract necessarily implies that the defendants 
will pay it if the plaintifis do not, being called on in a proper 
manner: and, therefore, although that case has relaxed the 
strictness of the proof of presentment and notice, and seems to 
decide that it is not necessary to pursue the same strictneKs in 
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order to cbaiige a guantntfio ft to charge the drairer of the biU^ 
yet it may still be inferred from it, that if the necessary steps 
are not taken to obtain payment from the parties who are 
liable on the bill, an4 solvent, the guarantee must be dis- 
charged; and therefore the rule for a nonsuit must be made 

Absolute. 
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Lbb v. Cass* 



Jo csompoond- 
'ing an action 
on a penal 
statute which 
irivcs no costs, 
tile plaintiff 
having agreed 
to stay proceed- 
ings on pay- 
ment of a sum 
in equal moie- 
ties to the 
crown and 
himself, and 
the entire costs 
to himself, the 
crown obtained 
half the costs 
also. 



COCKELL Seijt* moved to compound a penal action oo 
the statute of usury, upon the terms of paying to the 
crown 950/. and half the costs, which should be taxed by the 
prothonotary for the plaintiff; and to the plaintiff 250/. and 
the other half of the costs* The officers of the crown, be 
said, had consented on these terms, but refused to consent on 
any other terms, because the statute not giving costs, whatever 
the defendant paid under the name of costs, was in &ct an ad- 
dition to the penalty of 500/. and the crown was, therefore, en- 
titled to half. 

Best Serjt. for the plaintiff, vehemently opposed this condi- 
tion, and said that the plaintiff had agreed to stay the proceed- 
ings on payment of S50/. to the crown, and to himself 850/. 
and the costs of the action and of the application, and it was 
in the discretion of the Court to stay the proceedings without 
the consent of the crown, and the terms sought to be en- 
grafted were unreasonable ; but the Court observing that the 
crown could compel the action to proceed, and that the plaintiff 
could not help.himself, he agreed to the terms. 

Rule absolute* 
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AsTLBT V. Rat and Otbera. jf„ ^ 

THE principal part of the ailments of the counsel in Aid tJnder themUi- 
case, Williams Seijt. for the plaintifi; and Shepherd SerjU ^"^^^f^'ol 
for the defendant, being referred to in the judgment of the ^*'^*^^-.K,'^. 
Court, delirered after time taken to consider, are here omitted, fed is foandat 
Makspibld C. J. This wai an action of assumpsit j in ^mimlnitto 
which the declaration stated, that at the time of the defendant's ^J'^T'^iji^^ 

* for tne vervice, 

andertakinjr. a certain ballot mr persons to serre in the militia *nd another m 

m r^ >. »» f- . 4. ^t_ A^ « r« « • <• ■ bal lotted in hu 

of Gtealt Briiant for the count jr of Sawp^ in pursuance of a cer- place oat of 
tain act of parliament passed on the 14th of ^tfg-tis/ 1807, was |hu?aa>n^i. 
about to take place at Markei Draylon in the county of Salop, ^^^f^^^ 
and thereupon on the 13th of Jdrntary, in consideration that and to a legal 
the plaintiff bad paid to the defendants 91. 19s. 6d., the defend- 
ants imdertook to pay to him the sum of SO/., iu ease the plain- 
tiff should be duly and legally ballotted at the said then ensu- 
log ballot, conditionally, i^ts. that he should prd?ide him a sub- 
stitute, ot pay a penalty of SO/, in lieu thereof, which the 
defendants then and there engaged to pay upon his producing 
to tkem a warrant or certificate to that effi^ct signed by the ma- 
gyrates, or a deputy lieutenant of the county ; and the plaintiff 
ciTerred that he afterwards, at the said ensuing ballot, to wit, 
«n the SOth January, at Markei Draylon aforesaid, was duly 
mod legally ballotted to tferve as a militia man in the said mi- 
litia of the said county of Salop, and in pursuance thereof, did 
afterwards, to wit, on thelSthof l^eftniory, provide himself 
m substitute, to wit, one Edward Rowley, who was then and 
there duly sworn and enrolled to serve in the said militia, as 
the substitute of the plaintiff, of all which premises the defend-^ 
uints had notice, and the plaintiff did then and there produce to [ 915 ] 
them a warrant or certificate to that effect, signed by two de- 
puty-lieutenants of the county, R. JLeeke and John Cotes; and 
by reason of the premises the defendants then and there be« 
came liable to pay to the plaintiff the sum of SO/, according to 
their undertaking. There was another count which it is un- 
necessary to state. On this declaration, and on the plea of the 
general issue, the cause came on to be tried at the last Lesd 
assizes at Shrewsbury, before Wood B., when a verdict was 
found for the plaintiff for SO/., subject to the opinion of the 
Court on a special case, the material parts of which are, That 
prior to the puMicatton of the proposals after mentioined, a 

ballot 
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ballot wasexpected to take place under the militia laws for the 
county of Salop. That the defendants in Nov. 1807 published 
the following printed proposals : viz. ^^ Drayton Militia Office. 
^^ It is proposed to all persons liable to be drawn for the Skrop^ 
^^ shire militia at the ensuing ballot, under the provisions of an 
^^ act passed August 14, 1807, tliat if they will pay tbe sum of 
^ two guineas into the hands of Geo. Hay and Wm. Griffith^ 
*^ jun., o( Market Drayton^ they will engage lo pay condition- 
^^ ally to every peraoh duly and legally ballotted at the ensuing 
^^ ballot, vix.y that they do provide themselves a substitute, or 
*^ pay a penalty of SO/, in lieu thereof, tbe sum of SO/. — ^The 
*^ office will not interfere with the parish allowance, which they 
*^ believe is Jialf tbe current price of substitutes, but will leave 
« the same to be received by the ballotted subscriber, in ad^i* 
*' tion to the foregoing sum arising from this subscription.'' 
And on the ^ih^Deeember 1807 the defendants also published 
the following proposals: ^^ Drayton Militia Office. In conae* 
^ quence of several ap|dications having been made to subscribe 
^^ since our books were closed, November S8tb, we are induced 
^^ to reH>pen them, and to continue receiving subscriptions until 
^^ the ballot takes place, which is expected to be in a few dajm; 
^^ but owing to a greater number of men being wanted in this 
<< county than we at first had reason to expect^ we shall not be 
*^ able to take any subscription under the following terms ; A 
<^ subscriber of two guineas will be entitled, if duly and legally 
^^ ballotted at the ensuing ballot, (from the date hereof,) to 
^' the sum of 15L A subscriber of two guineas and a half will 
^^ be entitled, if duly and legally ballotted at the ensuing bal« 
^^ lot, to the sum of SO/.,-^which we will engage to pay upon 
^^ their producing to us a warrant or certificate to that efieet, 
<^ signed by the magistrates, or a deputy-lieutenant of this 
<' county. N. B. The ballotted subscriber will be at liberty 
<< to receive the parish allowance independent of the above 
^^ sum. Hoy, Griffith, jun. and CookJ*^ The plaintiff, be* 
ing a fermer's servant, in the township of Edgmond^ in 
the Newport division of the hundred of Bradford South, in 
the said county, and liable to the ballot, on the ISth Ja^ 
nuary 1808 paid the defendant two guineas and a half as a 
subscriber under the above proposals, for which he took the 
following receipt, annexed to a copy of the second proposals 
before mentioned ; which receipt was dated bj mistake 1807 
instead of 1808^ and is as follows, xi%. ^^ Received January 

" 1807, 
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« 1807, of Theophilus AstUy^ at Mr. Briscoe's^ of Caynion^ 1809- 
^^ two guineas and a half, as subscription money upon the terms *J^ 
^^ of the annexed conditions." The number of persons to be ^ 

drawn in the Newport division was twenty-one; and the per- h.^y 
sons supposed liable to be drawn were originally divided into and Others. 
twentyH>ne classes or lists of names, and on the 18th January 
180S, being the day appointed for the ballot, one person was 
drawn out of each class or list: three of those classes or lists 
consisted of eleven persons each, twelve of them consisted of 
twelve persons eadi, two of them consisted of thirteen per* 
8on8each,andtheremainingcla8sorlistof fourteen persons, (n) [ 217 ] 
The plaintiff was in the same class or list witli a person named 
John Bettany^ who was the person thus drawn out of -the said 
class or list on the said 18th o( January, The 3Qlh January 
was appointed by the deputy-lieutenants for a meeting to swear 
in the persons ballotted, when John B^ttany attended a meet- 
ing of deputyJieutenants then duly held, and claimed to be ex- 
^Hopt from the ballot, being under five feet four inches in height; 
«Mi which be was measured, and fi>und to be only five feet two 
inches high ; whereupon he was sworn, and deposed that he 
'y^BB not seised or posses^ied of an estate in lands, goods or 
^Doney of the clear value of 100/« (and which in &ct be was not;) 
9tnd the deputy-lieutenanU then discharged him without any 
"fine, and immediately then and there caused another person to 
'he drawn out of the eleven names remaining in the same diss 
or list, without altering the same, otherwise than by striking 
oat BeUany^s name, when the plaintiff was drawn. Two per- 
sons, drawn on the said 18th oi January^ out of other classes or 
lists, were also discharged at the said meeting on the SOth 
January^ and their places were then supplied bj two^others, 
drawn in the like manner as the plaintiff out of die particular 
class or list for which the vacancies were made by the discharge 
of those two persons : all was done under the direction of the 
deputy*lieutenants. The plaintiff on the 13th Av^y of February 
1808, found a person named Edward Rowley as his substitute, 

(a) In the coorse of the arga* bat the Court were clear in opi- 

nent It was strongly contended nion that as that objection had not 

for the defendants that the ine* been urged at the trial, whether 

qoality of the numbers contained it were well or ill founded it 

In these classes on lists rendered could not be insisted on here* 
the ballot irregaiar and illegal^ 

to 



917 CASSIA r» MICHAELMAS TERM 



ASTLBT 



1800* to whom he paid 49t. 78»y and who was on fhat day duly sworn 

to serve as saeh in the mtlitta, and served accordingly ; and the' 

^ plaintiff obtained a certificate ^thereof as follows : <^ Salop. 

Ray Newport division of tlie hundred of Bradfbrd South. — ^We do 
and Others, hereby certify that Tkeopkibts Aftley was ballotted to serve m 
*[ 218 ] the militia of the said division for the township of Edgmond/ 
and that on the 19th day of February 1808, Edward Rowley ^ of 
Wellington^ cooper, was daly sworit and enrolled to serve in 
the said militia as his substitute. Dated ^is ISth day Fehru* 
ary 1808. jR. Leeke^ John Cotes^ deputy-Iieutenants.*' This 
certificate waa soon after shewn to the defendants, and the 80f. 
demanded by the plaintifl^, which they refused to pay, and had 
not paid the same: the 9/. I2f. 6d. premium had not been de- 
manded or paid. The defi^ndants contended that the ballot at 
which the plaintiff was dra#v, did not come within the terms 
of their engagements; and' that they were not liable to pay or 
repay any thing. I observe in this case the whole passes a€ 
Market Drayton: there the ofiice is, there the ballot is: it ia 
next to impossibfo that the defendants or their agents should 
not be present theire, thougft not stated in the case ; if they did 
attend, to be sure it would be a nronstroos thing for them to 
stand by, see this man ballotted, see'hiib pay the 49/., and yet 
say I will not pay the 90f.: they would naturally be there, to 
see that none of their subscribers were improperly ballotted. 
The contract certainly is such, and' between such parties, that 
it ia incumbent en the Courl to efiectoate it, unless the defend- 
ants can point out some clear objection* These defendants 
are men of bosiness, those of whom they receive the money^ 
would necessarily often be of very humble condition, unac- 
quainted wilhr business, not likely to be accurate in framing c^ 
contracts. No doubt thistnan was ballotted, found a substitute, 
paid 40/L and obtained a propier certificate, and shewed it to 
the present defendants. All the circumstances are as strong as 
they can- possibly be against the present defendants. They say, 
*^ owing to a greater number of men being^ wanted in this 
[ tlO 1 county than we at first had reason to expect, we shall not be 
able to take any subscription under the following terms: a sub- 
scriber of two guineas and a half will be entitled, if duly and 
legally ballotted at the ensuing ballot, to the sum of 90/., 
which wezoUt engage to pay upon hie producing to us a warrant 
or certificate te that eifect, and the ballotted subscriber shall be 
at liberty to receive the parish allowance.** The person to re- 
ceive 
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eeire this sum tnii9t be duly and legally ballottedT how on Ae 1909. 
terms of the contract, there might be a strong ground to saj 
the legality was snflkiently proved by producing thecertiflcate; 
for that a person had nothing to do, if baHotted, but to find a r^'t 
sabetitnte, get and exhibit a certificate, and receive the money, and Others. 
That might be strongly eontended : but the objection to the le- 
gality of the ballot is, that a Man being baltotted, ft lamed out 
that be was under the statute measure^ and cirald not be re^ 
ceived: at that meeting the de{Mity*iieutenanta proceed to ano- 
ther ballot, and the chance falls on the present plaintiff; and it 
H urged that when that chance so fell on- the piainttfi^ it was ir- 
regular to make that ballot in whick the lot feH en hita ; for 
^hut there ought to be a new list made out, aad tfll- the fcrms 
^ibserved tth^inHio^ proper notices given, time fbr an appeal, ^; t 
vf so, one does not see how the niilttia could ever be raisedi 
There might be a man too short in every list,, and IF the lot fell 
^>n him, the whole would remain to be done over again, and the 
snilitia might never be raised. The persons who draw these 
«icts are not very conversant with drawing, at least with finish- 
ing them ; one militia officer suggests a clause, and another a 
'^slause, and it is a great chance if in an hundred clauses one 
^oes not joatle another. Now aa to the stat. 49 G. % c. 90. s. 
-53. which has been relied on, it says, when it shall appear to 
4iiry two or more deputy-lieutenants assembled at any subdi« 
vision meeting, that any person choeen by ballot, is not of the 
fbH height of five feet four inches, and is not seised or possessed [ no ] 
of an estate in lands, goods, or money of the dear yearly value 
of 100/., and who shall make oath that he is not seised or pos«> 
sessed of such estate, such deputy-lieutenants are empowered 
and required to discharge him, and immediately to amend the 
list for the place for which such person shall have been bal- 
lotted, and to cause another person to be chosen in his stead by 
ballot, according to the directions of the act. The words <^ to 
amend the list," I suppose, have created the doubt; if instead, 
it had been said, thai a nian- under measuie should be struck 
out of the list, which is all the amendment necessary to be 
done, and that the deputy-lieutenants should again proceed to 
ballot, it would be a more rational and proper expression : this 
is not very properly expressed at present : but the case would 
Chen have been too clear to raise any doubt on it; hecause the 
act contains various provisions regulating what is to be done 
when a new ballot takes place, notices are to be given, and 

ether 
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1809. other formalities observed, whichi if they were necessary here, 

"^ the deputy-lieutenanta could not immediately proceed to ballot 

^^ again. There is a material difference too in the expressions 

Rat used. New lists are not to be made by the deputy-lieutenants, 
and Others, but by other persons: what is here to be done, is directed to 

be done hy the deputy-lieutenants, and no other persons. The 
sense then is^ the name of the short person is to be struck out, 
and the depaty-lieuteaants are to proceed to a new ballot ; and 
if so, every thing has heea complied with to entitle the plaintiff 
to the 80/., and therefore, whether the defendant be or be not 
concluded by his undertaking, so that th^ certificate shall be 
sufficient evidence to estop him from contesting the legality of 
the ballot, we are of opinion that the plaintiff was legally 
ballotted, and has done every thing required of him to entitle 
himself to recover the SO/., and therefore the posiea must be 
delivered to the plaintiff. 



[Ml ] 

N0O. 10. RULE OP PRACTICE at NISI PRIUS. 

tobe* aToirbT '^"^ CouRV dosired that it might be understood that they 
coMcnt at Niti would never hereafter put off the trial of a cause upon the con« 

sent of the parties and counsel, at the Sittings at Nisi Priusj 
but that the plaintiff must^either proceed to try, or must with- 
draw his record. 
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BY mistake John Robinson had been made the demandant, Recovenr 
and James Roberts the tenant in this recovery. On the transpoMii/tbe 
motion of Peckwell Seijt. the Court permitted the writs of en- J^almlnd 
try and seisin, and the recovery roll, to be amended by trans- tenant 
posing the names, so that James Roberts should be the de- 
mandant, and John Robinson the tenant. 
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If an attetting 
witnen ap" 
peara. upon 
vearcB OHule at 
the admiralty, 
to beierfiiir in 
the navy, hn 
absence it nif- 
iciently ao- 
coanted for to 
render se- 
condary evi- 
dence admis- 
sible. 



Parker v. HofKimv. 

ZEN'S Serjt. moved for a new^ trial, on the ground that 
secondary evidence had been admitted of the execution 
of a bond, by pming the handwriting of John Page the at* 
testing witness, without sufficiently accounting for his absence^ 
and shewing that due diligence had been used to obtain him. 
It was a question of great and public importance, exactly to 
ascertain in what cases secondary evidence may be given. The 
mother of the witnesa swore bei was io the navy ; a clerk from 
the Admiralty proved that it appeared by their books, that on 
the 51st of October 1808, John Page was transferred from the 
Smnger gun-brig to the Maria^ and he believed, from report, 
that he had been captured, re-captured, and was now serving 
somewhere on board another ship in his majesty's service. 
Here the inquiry dropped. 

Mansfield C. J. What could be done more? the party 
searches at the Admiralty, and gets the last return made there. 
The man may have been captured and re-captured ten times 
over in the interval, or drowned, but how is the plaintiff to 
know it ? There was a stronger case of tfie insc^vent man 
Crosby y. Percy ^ arUcj I. 364. 

Chambrb J. And in the case there cited of Cunlifft v. 
Sejlorty 2 Easi^ 183. the inquiry was much slighter. 

Lawrence J. What better search could be made than, 
was made ? A man is reported to be serving in the navy of 
Great Britain, which is now spread all over the globe. Hia 
own mother too was examined in this case, who was the per« 
Ron most likely to know where he was. 

Rule refused* 
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JaMRSON v. SwilTTOir. jan. 24. 

EST Serjt. moved for a rule nut to set aside the rerdict Upon non-pay. 
for the plaintiff, which had been obtained upon the trial notice thereof, 
of this cause at the sittings after the last term before Lawrence SorMr^fvi^^^o 
J. The action was brought upon a bill of exchange. The de- ^SS|5JJ'i|®|*" 
fence was, that due notice had not been given of the dishonour at iMngtvn by 
of the bill, which took place on the 10th of July. At four in niirhtoftheday 
the afternoon of the same day, notice was given to Elsham^ dS^ra whic£ 
the last indorser, who lived at Back Hilly Holborn. On the {J^^J^j/^tT"*' 
1 1th, about 8 or 9 at night, Elsham gave notice to SmrUan^ reuonabie 
who lived at Islington. Lawrence J. was of opinion that ^ 
Elsham gave the notice soon enough to enable him to recover 
against Swinion^ and that if Elsham might recover against 
Swinion^ Jameson^ from whom Elsham bad the bill, might 
also recover against SwinUm. Best contended that the notice 
must be given within the hours of business, in the same maa« 
ner as a bill must be presented for payment within those hours: 
but the Court held ttmt that rule prevailed only if a bill was 
accepted payable at a banker's, in which case it must be pre* 
sented for payment within the hours of business^ and refused 
the application. 



Millwood v. Waltbr. Joh. 9&. 

JQEST Serjt. moved to set aside the verdict obtained by ^%*2?bm of 
Jj the plaintiff at the trial of this cause at the sittings at pvtiakn wui 
Westminster after the last term. The action was brought for ^pkintiff't 
the price of work done in colouring the outside of a house : ^TSm^VmS^ 
the plaintiff delivered under a judge's «order a particular, in the ni>i«<i- 
margin of which was written August. The work was done in ^[ ^^ 3 
Majfy and therefore the phiintiff, who was bound to abide by 
his particular, was not at liberty, he said, to give evidence of 
work done in August. 
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1810. Mansfield C. J. The date in the margin must be left out, 

and considered as nothing. The bill of particulars must not be 

Millwood ^^j^ ^j^^ instrument of that injustice which it is intended to 

Walter, prevent. If there had been two demands, one for work done 

in Ma^^ the other for work done in August^ there might have 

been some ground for the objection; but it would be too much 

to say that this particular is not sufficient. 

Rule refused* 
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Dbfaria t. Stukt. 



itkDotnecn- QiHEPHERD Serjt. had in the last term obtained a rule 
^^rSaofan ^ «wt> that the judgment signed in this cause might be set 

Slfonhiri^e •*'^®» ®"^ ^^^ ^^^ ^^^ warrant of attorney, and indenture 
tnnti of the an- for securinff to the plaintiff acertain annuity of 400/., min;ht be de- 
is sufficient if It Hvered up to becancelled ; he moved this as weH upon objections 
nK^iiai'for^ appearing on the ^memorial, as upon an affidavit alleging some 
the^wtin h ®"PP^>®®^ irregularity in the mode of paying the consideration 
trustee. money : but as these objections were answered in point of fact, 

win not pre- it is Unnecessary to state them. The memorial was in sub* 
^^^^g^lrustee ^^^nce as follows. A memorial to be registered pursuant to 
for other pei^ ^^\^ of parliament, of a bond bearing date 22d of March 1790, 

sons tluin ap- * " 

pears by the whereby C. Sturty of C Esq. became held and 6rmly bound in 
laid'b^ore the to M. de Faria, of Z/. Esq. in the penal sum of 4S00/. with a 
^^^Uh not in- Condition thereunder written, reciting, that the plaintiff had 
*^ w'TiJf ** Vif contracted with the defendant for the purchase of one annuity 
affirm Uie exist- of 400/. duHug the defendant's life, for the price of 2400/., 
^^^ ^^ ^^ which sum of S400/, the plaintiff had paid to the defendant at 
i/amraoria"^ ^^ before the execution of the bond, and declaring, that if the 
^^ ^^ ^t <}®^®"^^"^ should pay the plaintiff yearly during the defendant's 
the Court nay natural life one annuity of 400/., by four equal quarterly pay« 
themuty ta ments, on the 21?d day of June^ Jkc. in every year^ without any 
^J?*JJ||,y|JJ^* deduction whatsoever, the first to be made on the 22d day of 
iofwboistfie «7ime then next ensuing, and also if the defendant's executors 
The memorial should pay the plaintiff, his executors, &c. in case the defendant 

of an anooity ^ 

recited a bond, arrant of attorney, and indeutare of fcnmt of an annnity charged on land, and that 
the grantor demiiied the land to a trustee in* tni!it fur better «ec(urin| the payment of the annuity^ with 
such powers and in such manner as were particularly exprewed in the «ierd: the Court held that this 
was sufficient ; for that it (iufficiently exprci«rd a trukt for the grantee, and disaffirmed any trust for 
tUt grantor or otlier ucrcon». 

*[ S«() ] should 
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slionld happen to depart this life on any day on which the said 1810. 
annuity of 400/. was made payable, the whole quarterly payment ~ ^ 
thereof which should become due on that day, or if the defendant „^ 

should happen to depart this life on any other day, then a pro« Sturt. 
portionable part according to the time which at his decease 
should have elapsed, of the quarterly payment of the same an« 
nuity growing due at the time of such decease, then the same 
obligation should be void, &c. ^nd also of a warrant of attor* 
ney, bearing even date with the said bond, under the hand and 
seal of the defendant, whereby he authorized R. L. and J. H. 
attornies, &c. to confess a judgment against him the defendant 
in the Court of Common Pleas, in an action of debt upon the 
said bond for 4800/. and costs. And also of an indenture, [ 227 ] 
bearing even date with the said bond and warrant of attorney, 
aind made between the defendant of the first part, the plaintiff 
«>rthe second part, and J» IliUj of Zr. banker, of the third part, 
^vhereby the defendant, in consideration of the said sum of 
9100/., to him paid by the plaintiflT, did give, grant, and con- 
£m unto the plaintifT, hb executors, &c. during the defend- 
ant's natural life, one annuity of 400/. to be yearly issuing^ 
{^rowing, payable, had, received, and taken by the plaintiflT, his 
executors, &c. by and out of all those manors, messuages^ 
farms, lauds, advowsons, and other the hereditaments devised 
to the defendant by the will cfff. S. deceased, situate in the 
several parishes, &c. and all rights, rents, members, and ap« 
purtenances whatsoever to the said estates and premises apper« 
taining, to hold, receive, and take the said annuity of 400/. unto 
the plaintiflT, his executors, &;c. during the defendant's natural 
life, to be paid and payable at the days and times in the said 
bond mentioned.' And by the said indenture, the defendant, 
for the farther and better securing the payment of the said an- 
nuity of 400/. and in consideration of lOi. to him paid by Hilly 
did grant, bargain, sell, and demise unto Hill, his executors^ 
&c« all those the manors, &c. and premises before charged with 
the payment of the said annuity of 400/. to hold the same to 
/////, his executors, &c. from the day next before the day of 
the da'^e thereof, for the term of 99 years, in trust for the better 
securing the payment of the said annuity of 400/. with such 
powersy and in suck manner as are particularly mentioned^ ex* 
pressed and declared concerning ike same. 

Shepherd contended for the defendant, that the annuity was 
void ; first, because it was not aufficient that it might be coU 

looted 
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ISIO. kcted from the memorial by iinferetice for whom Hill wmttm 
^ tntstee, but that the ceiltft que trust must be expretely named. 

9^ Secondly, because it was *iiece6sary either tosetoutall the trosta^ 

Stukt. so that the Court might see and judge for whom he was troatee, 
*[ 228 1 ^^ otherwise expressly to disaffirm the existence of any other 
trusts except those which are particularly stated in the memorial. 
Best and PeU Serjts. now shewed cause. Neither does it at 
all appear on the memorial| or on any pleadings, nor is it aog* 
gested by any affidavit, that Hilt was by that deed constituted 
trustee for any other person than the annuitant; and the Court 
will not presume other trusts. The adjudged cases proceed 
BO further than this, that when trusts appear on the deed, they 
must be noticed in the memorial. The words, ^' with the 
powers and in the manner therein mentioned,*' must be taken 
to refer to such powers as are adequate to the purpose of for. 
ther securing the annuity for which the deed was made, namely^ 
powers of entry and distress, for the benefit of the annuitant. 
And it is no objection that they aire stated only by way of re- 
ference to another deed. In 9 East^ 150., Oeattaghan t. In^ 
gUb^y where the same objection was raised, Lord EUenborough 
C. J. expressly ruled this point ; he says, *^ the objection that the 
memorial does not sufficiently set forth the powers of entry and 
distress, is answered by the fiict of the memorial stating < with 
powers of entry and distress as stated in the deed,' and the ann u • 
ity act does not require such powers of entry and distress to be 
8tated,exceptsofar asthey create a tru8t,which brings them within 
the branch of the act relative to trustees." It has never in any 
Case been held that the memorial must state in words for whom 
the party is trustee ; it is sufficient if either the cestui que trust 
be named, or the trust is so set forth, that the Court may judge 
for whom he is trustee. One trust only appears on this memo- 
rial, that Hiii was trustee for the annuitant, and that trust is suf* 
[ fig 1 ficiently plain from the whole purport of the deed,' and needs not 
be more particularly expressed than it is ; and as fiir as appears, 
he is trustee for no one else. The act does not require tb^ trusts 
to be set out totidem verbis^ and though indeed in cases where 
trusts have been stipulated favourable to the grantor of the an* 
nnity, it is extremely proper that the grantor should have the 
means to know them, because, as Lord Kenyan C. J. has said, 
and Rookcy J. Ex parte Amelia 1 Bos. 4* PuU. 69., they form 
a part of the consideration, yet it is not necessary any forther 
to shew them, than so as to disclose the "whole cunsideratioB ; 

and 
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and 10 the preseat case it is not shewn that any such further 
trusts exist; therefore the first clause which respects the con- 
sideration has been complied with. 

Shepherd in support of the rule. The memorial is not in« 
consistent with the fact of there being other trusts not disclosed^ 
and the plaintiff does not embrace the opportunity afforded him 
to discharge himself by affidavit of the presumption that other 
trusts subsist. It is incumbent on the plaintiff to shew that 
there were no, other trusts. In Tolderv^ v. AUan^ 5 T. IL 480. 
the plaintiff discharged himself by adidavit of the objection of 
other trusts, and the Court said, the objection ^^ was answered 
by the fact, not now controverted, that there was no other 
trust but that set forth in the memorial.'' In 5 T. R. 641., 
Denm^ Lessee of Dollnian^ v. Dollnuuij the annuity was held 
Toid^ because there were trusts for other persons, as well as for 
securing the annuity, and the memorial only stated tliat the 
money was ^^ paid in trust as therein mentioned.*' But the 
Court there s&y, ^^ by referring to the deed it appears that 
GriJjUh was a trustee for ToLeny and a trustee for other pur- 
pose, after Toten\ annuity was satisfied."' It is not enough.ta 
state that from which it may be inferred for whom IliU was 
trustee. In Askew v. Macrelh^ 1 New Rep. 215., it appeared 
by .the strongest inference for whom CotUis was a trustee, fi>c 
h0 is called in the beginning of .the deed^ a trustee nominated 
on the part of the Duke of Queatsbury of the fifth part; but 
that was held insufficient. Secondly, it inay be very material 
what are the powers which the grantee may enforce. He may 
have a bare power of entry and distress, or he may have a 
power io demise, and absolutely to oust the grantor; if these 
powers are fully set out, it will appear whether the grantor 
become entitled to the surplus of the money levied. In a case 
like this,. where the deeds do not appear, a general reference to 
them IB. ()i9 memorial cannot bo sufficient. In Ex parte Amelia 
all the Judges held, that where an annuity is redeemable, the 
terms and conditions of redemption ought to be set forth in tlie 
memorial, in order that the grantor may, without being driven 
to any compulsory means, be apprized of those terms and con- 
ditions, und that it was not sufficient barely to refer to the 
deed, to which usually the grantor had no access^ It may be, 
that the powers referred to in this case, enable the trustee to 
raise more than the bare annuity, perhaps to enter and receive 
the rents, to satiety the annuity thereout, and pay over the 

Vol. II. P lesidue^ 



1910. 

PaFARiA 

V. 

Sturt* 



l«30l 



tso 



CASES IN HILARY TERM 



leio. 

Deparia 

Sturt* . 



[231] 



residtie, in wbich case be would, as to so mncb, be a trustee 
for the grantor ad well as the grantee ; and in that case if he is 
stated merely to be a trustee for the grantee, it fidls directly 
within the case of Atkew v. Macreth. [Lawrence J. la 
Askew V. Macreth It expressly appeared on the pleadings, that 
the deed contained other trusts than wei^ set fbrth in the 
memorial ; and the very filr^t of them was, that Coutis should 
permit and suffer the grantor to receive the rents and profits 
till default should be made in the payment of the annuity.] 

Mansfield C. J. This is an apfdi^ation made to the Court 
to set aside a judgment, on the ground, 1st, that the money was 
not paid as it ought; Sdly, on a defect of the memorial. With 
respect to the payment of the money, the objection is not sttp« 
ported by the affidavits, and the only ground now to defeat the 
annuity is, that the memorial is not sufficient. The objection 
is founded on the statute 17 Geo. S. c. SO. f. 1. which requires 
the memorial to contain the names of all the parties to the 
deed, and for whom any of them are trustees: and it is ndd^ 
this memorial does not sufficiently state for whom Hitt is 
trusted. Now every part of the memorial is material to be 
considered upon this objection. First, it states the botod, tlieh 
the condition, which is, that the plaintiff had contracted wWi 
the defendant for the purchase of an annuity for the life of the 
defendant, of 400/. by four equal quarterly payments in the 
year, without any deduction, a whole quarterly payment to be 
due if the defendant dies on quarter daj, and a proportionate 
part if he dies in the middle of a quarter. This is the manneir 
in which it is payable. That is the bond ; simply a bond for 
payment of an annuity in a particular manner. Having stated 
the bond, the memorial goes on to state the warrant of attorney ; 
and then states the demise to Hilly by an indenture, which abo 
contains a grant of the annuity of 400/. to be yearly isstiing^ 
growing, payaUe, had, received, and taken by and ^t of ail 
those the manors therein described, to be paid and payable at 
the days and times in the said bond mentioned. This (hen was 
merely a grant of an annuity to be charged on the premises^ 
and paid quarterly. It goes on to state, that in consideratioo 
of IChr. and for better securing the said annuity of400/< the de^ 
feiidant demised to HiU the said premises before charged with 
the payment of the annuity, to hold the same to Hill and his 
executors, &c. for the term of 09 years, in trust for the better 
ueciuring the payment of the said annuity 1^400/., with such 

poWers 
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powers and in snch mdnner as are particolarly mentioned, e;K- 
^pressed', and declared concerning the same. This is the snb;* 
stance of the memorial, and the objection is, that this dbes'iibt 
snfficiefltly express for whom Hill is trustee. Now tearing alF 
dili cases and arguments about this unfortunate act out of the 
case, let any one having read this deed, be asked for wbbtn 
BlU is trustee ? No man living, in his senses, could hesitate 
iosay he was trustee for the plaintiff, as for as appears on this 
memeriaL But it is urgedj that it is not expressly said that'fte 
is a fraMee for no other person. If that had been put in, i^ 
Woald have been clearly complete. But there are the wprdb 
^with the powers and in the manner therein mentioned':^* 
what do they mean ? They probably refer to pcfwers of entry 
and distress ; but the act says nothing about stating powers in 
the' memoria! ; '^ manner** probably refers to the mode of pay- 
ment mentioned in the bond. Nor does the act say that the 
trusts shall be set out, not a word of that. The act certaihly 
seems to have been made under an impression that to purchase 
an itmiuity was immoral, but the act only requires that it shoidd 
appear for whom the party is i| trustee. And it does appear 
he'ts trustee for the plaintiff. I am therefore at a loss t6 see 
en what groutid we can set aside this judgment, without going 
intieb fo*rther than the Court hath hitherto done. If the act 
were now to be passed, and the Courts could foresee what has 
been th^ consequence of their decisions, it would probably 
receive a very different construction. Denn^ Lessee of DoUnuuiy 
V. DoUman was a very strong case : it there appeared there 
wero trusts, and the Court said, you have not told us what the 
trusts were. In Toldervy- v. Alkoif the memorial itself fur* 
wished a ground to surmise, that there were trusts for another. 
^nhew V. Macreih was a case quite of a different sort kom 
this. 

LiA wRBKcs J* I am of the same opinioR. There are two 
olgections : Ist, that it must appear clearly, and nol by inform 
enee^ for whom ffill is trustee. As to that, no man, who bad 
never read this act, could doubt a moment that Hilt was trustee 
for the plaintiff, and for no one else, for it states the bond, the 
warrant of attorney, and the demise for more certainly secur- 
ing the payment of the said annuity ; to whom was it to be 
paid, but to the plaintiff? for whom then was Hill trustee, but 
for the plaintiff? It seems to me to be stated not by inference, 
but positively, that he is trustee for the plaintiff. As to the 

PS second 
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second objection, the act does not require the memorial to dia* 
aflirm all other trusts. As to the case of Toldcrcy v. AlUm^ 
the memorial stated first certain trusts, and a further trust for 
securing the annuity, and it did not appear for whom the first 
trust was, but here only this trust appears, and it is shewn fi;>r 
whom it subsists. 

CuAMBRE J. The act only requires the memorial to state 
for whom the party is trustee, not the trust. It seems as if in 
the case ofDellman v. Dollman^ it had been considered by the 
Court, that it was necessary to state the trusts : that must have 
been mere inadvertence in the Court, in the language they 
used, not adverting to the words of the act. As to the case of 
Toldercy v. AlUm^ it does not appear that the Court required 
an affidavit to be made by the plaintiff denying the trust ; per- 
haps the party chose that line of defence, and if so^ why should 
the Court look further ? As to Ashew v. Macrethy it might 
well be presumed, from its being said that he was nominated 
by the Duke of Queemburtfj the grantee, that he was trustee 
for the duke ; but the decision does not rest on the point that 
the Court could not presume that ; for there it positively ap« 
peared that there was a trust for the grantor, which was not 
stated. Therefore it does not impugn any of the decided cases^ 
to determine that the present memorial is quite sufficient, and 
I am of opinion that the rule ought to be 

Discharged (a)» 

(fl) Defaria v. ^turt. 



A similar motion was made in 
the Conrt of Exchequer, and a 
rale nm obtained by Runningion^ 
to set aside the annuity on the 
same objection* Best Serjt. and 
Ga$eke shewed cause, and PM 
Seijt. and Runnmglon supported 
the rule. They strongly insisted 
on the cases of Denuy on the De* 
mise of Doliman^ i» DoUman; 
Askew ?• Macreih; and Tolderoy 
V. Allan. They observed that in 
all similar deeds the object of the 
trusts was for better securing the 
annuity; therefore this case was 



not, on that ground, dfstmgaisiN 
able from others. 

Macdonald C. B. In Askew 
V. Macreih^ Cauits was trustee for 
two, and the objection was, ihat 
the deed did not sufficiently dis* 
criminate that he was trustee for 
two. Here there is but this one 
single trust for payment of the 
annuity, and that appears to be 
for the annul tant^ and then the 
trust ceases. 

Grauam B. Nothing appears 
here but this single trust. 

Rule discharged. 
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Hbmdeesok and Another v. The Countess of Glencairv. Jm. 95. 

^HEPHERD Serjt. had in Michaelmas term last ob- Jj^^^^J^ 
A^ talned a rule msi for setting aside the judgment and exe* lipied to lecure 
cution ID this cause, and restoring the money levied, and for miityoftais 

up the warrant of attorney upon which the judgment oooirt hdd^at 



was aimed, to the defendant, to be cancelled. These were the ^^ "^^mki an- 
eecunties given for payment of an annuity, and the circum- bosodtoeDroi 
stances were, as it appeared by the defendants affidavit, that tbeiSttb^ndf 
Andrew Hamiliony Esq., by his bond, bearing date the 1st 
SepLim^ bound himself, his heirs, executors, and administn* 
tors, to the defendant in 6000/., with condition for the payment 
to the defendant and her assigns of an annuity of 3O0l*y by 
quarterly payments during the defendant's life. The defend- 
ant had sometime afterwards granted an annuity of lOOiL a*year 
to a person named Millwardj and for a collateral security had 
assigned to him Mr. Hamilion^s bond. She afterwards granted 
to the plaintiff another annuity of the like amount, and for se« 
curity she executed to him also a second assignment of the 
same bond. By the original memorial of the bond of Hamil^ 
tofij it did not appear that he bound his heirs, executors, and 
administrators, or any of them, for the payment of the annuity 
of 500/., and the plaintiff^ memorial contained the same de- 
fective description. Upon this objection, fortified by the cases 
ofJTorwood v. Underhillj 10 East^ 1S3, and Denne v. Dupuis^ 
11 Easij 134, SAfpAfTc/ obtained his rule. 

BestvLtti Vaughan Serjis. now shewed cause. This case is 
materially distinguishable : the objection made does not apply 
to the bond given by the defendant, but to the bond given by 
Ji4mnUon to the defendant : this case coincides with that of r ^35 1 
Ocallaghan v. IngUbtfy 9 Ea$t^ 185, where it was held unne« 
ceasary to entol a memorial of a conveyance in trust to raise 
money by the grant of annuities for the life, of the lessor: tfie ' . 
bond of Hamillon is similar to that trust deed : it is the instru* 
ment which conveys to the defendant the property on which 
she afterwards raises the plaintiff's annuity. This bomi is not, 
any more than that deed was, an instrument by which the an- 
niiity is granted. When this annuity was granted to the plain- 
tiff, 
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-IftlO. f iff*, he was not in a condition to enrol a memorial of ffamillon's 

-- '— ^ bond, for he could not see it, because it was in the hands of 

and Another ^^^^^^^ ' ^he plaintiff could obtain the description of the bond 

V. only from the memorial of the former annuity; and it is therein 

TJMCoiNitess described as merely a personal bond. No memorial at all of 

^ ®^ HamiltofCs bond was requisite to complete the plaintiflTs title, 

* -flmd rince no memorial is necessaryi a defective or a vicioos 

•flKinorial will not hart. 

Shepherdj contra. It is not sufficient to have a memorial of 
the deed only by which the annuity is granted: it ia soflKeieot 
to set out the consideration of that deed only^ but all the deeds 
-by which the annuity is in any way secured mast be included 
in the memorial. 

Mansvibld C. J. Every deed mu«t be included in the roe- 
•norial by which the grantor secures the annuity. But this 
^bond is no assurance of the annuity; it assures the property 
cii which the annuity is secured. 

liAwasMCE J. The enrolment must be within twenty days 
after the execution of>^ instrument, how can the plaiittiflT, 
^taking an annuity in 1803, enrol, within twenty days after tke 
execotion, a bond given in 1781 ? 

Rule diaeharged. 



[^37] 

JoH^ 96. ^ PUBLING V. PAITKflUBST. 

of mi"md^ TN this case an annuity bond bound the defimdant, his hehn^ 
Fcciinabood jL €xecul/Oriy imd iidmimstraian : the memorial stated it as a 
Abiii^and bis boad binding only himself: and Shepherd Seijt. . having ob- 
iMreirblndiog toin^ & ^ ^'^ ^i to set aside the jiudgment, Best Serjt. en- 
^|U^^^'\^ deavoured to distinguish this .case ^Aom Detme v* Dupmsj 
recitii^he 11 Eosi^ 135. aud Himoood V. Underhill^ 10 E^stf 183> beoaoae 
forpiiyiBeiitby'ifaeineniorial recited the bond tobe.eooditioned fortbe pajm 
oM^?^ ^^aient of the annuity by the obligor^ bis heirs^ executors^ or ad* 

ministrai&rs* 

Mams^ iBLD C« J« . He might equally have conditioned that 
the boad should be void^oo payaieot by the heirs of another 
man. Thatcondition does not bind hi9 hsirs* •. 

Rule absolMlf » 
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BjBIND v. WiLKIirSON. Jm.^. 

nriHIS was an action brought upon two policies or insurance, ifa licence to 
JL The first was a policy effected on the Sist of June 1807, ^^^ 
by Berihau and sons, upon the ship Jleriy valued at 1800/., ^^^^^^ 
at and from London to Malla^ ZanUy and CephalomOi either or uie books of the 
both, with liberty to take in goods at Falmouthy and to touch SSe. ^ 
at PairosMj and to load *there if deemed advisable, at a premium ocl^t^M?^ 
of twenty guineas per cent^ to return 4/. per cent, if the ship Sfe^JJ ^[^ 
abould sail with convoy bound to Gibraltar^ and 4/. per cmi* poUct fiimiiyu 
more if she sailed with convoy firom GibraUar to MaUa. The not beprovedi 
second was a policy effected on the 14th of Sept. 1808, by tbe ^^tSr te 
aame persons, as agents, upon the freight of the same ship, at ^^^^^ ^ 
mud from Pairosi^ Zante^ and CephabnU^ or Cephalonia and neotofthe 
JSanie^ and Patross^ all or any one or more of tiiose ports, to AajmeHeam^ 
the ship's port or ports of discharge in Oreat BriUun^ with ^'iT^ipmiij 
liberty to touch at Malta^ and to touch at Falmouth for orders, ^Jlllu^i^^ 
mt a premium of fourteen guineas jper cent, to return BOf. thereby been- 
jicr cetU^ if the ship sailed with convoy from Atalta^ and 50f » priviiefcefi o7 
fer cent, more if she sailed with convoy from Gibraltar. The ^i^^hc 
declaration alleged, that at the respective times of efiecting the ^^^'^jll^^" 
policies, and of the loss, the plaintiff was interested in the ship Mfficient 
and freight respectively. Upon the trial of this cause at maintainnii 
Gmldhallj at the sittings after last Atichaelmas term, before ^n^!^ " 
Monoid C. J., it appeared that the ship sailed from London^ sr 23s ] 
with convoy for Gibraltar f and thence with convoy for Malta f 
on her arrival at Zanie she was captured by the JFrencA, . who 
were then in possession of that island ; as soon as this capture 
was known in England^ which was on the Sd of Feb. 1809, the 
plaintiff gave notice of abandonment to all the underwriters, 
. bat it did not appear that the underwriters ever agreed to the 
abandonment, and nothing was done thereon. The master of 
the vessel, through the agency of a friend, ransomed the ship 
from the French for KXX)/., aq^ took in » homeward cargo ^ 
he sailed in Dee. 1808 for Malta^ and from Malta with convoy 
for Gibraltar / and 00 the homeward voyage from the last 
fhtdf the ship was rup down and to^ly lost* Th^ cargp was 
I, but tbs ijiip. |i9d ^loi^ged to Mason^ an 4merican^ 

and 
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ISIO. and was by him tramferred to the plaintiff, who was also an 
~ American^ under a power of attorney given by Mason^ to Ber- 

^^ thon *the agent. A chancellor in the office of the American 

WiLKiNs<|ir. consul here, swore, that the plaintiff in July 1808, and not 
*[ ^39 ] before, appeared before the consul, and took the oath of 
ownership required by the laws of America for the vesting a 
title to a ship in the purchaser ; he also swore, that if it had 
been known that Rhind was a trustee only, the consul would 
not have permitted him to take that oath, the American laws 
requiring that it should be made by the person having the 
beneficial interest; and in this case it was contended that 
a person named Meade was the beneficial owner. He was an 
Englishman^ and by the laws of America coifld not in bis own 
person acquire the privileges of the American flag : but it ap- 
peared that he had advanced a considerable sum of money on 
the security of the ship, and that Rhind was a trustee for him. 
Mansfield C. J. thought that there was not evidence to shew 
that the legal interest was not in the plaintiff, and if the legal 
interest were in the plaintiff, it was not necessary to take into 
consideration what the law of America might be, and that the 
interest proved was suffitient for the purposes of this action. 
Nevertheless he reserved the point. The plaintiff's right to 
ireeover any return of premium for having sailed with convoy 
was questioned, on the ground that the ship had never arrived; 
«nd a broker gave evidence that it was the universally received 
practice on similar policies, that the vessel must arrive in order 
to entitle the assured to a return for convoy : it was observed 
however that the words ^< and arrives,'' which are usually 
inserted in policies, were wanting in this case. To render 
either the outward or the homeward voyage legal, it was also 
necessary that there should be a licence from the king in 
council ; the master of the ship swore that there was a licence, 
and that it was taken out by Price and sons, brokers, for 
British merchants, but that it had perished with the ship. He 
then proceeded to give parol evidence of the contents, and 
[ 240 ] stated that it was a' licence for a voyage to Zante^ or any 
islands of Turkey y and back to any neutral port. For the de- 
fendants it was objected, that in the books of the secretary of 
state it ieould appear what the licence was, and that the entries 
in those books were better evidence, and ought to be produced, 
or their absence accounted forj before pah)l testimony could be 
admitted of the contents. Mansfield C. J. thonght that Pr&e 

and 
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wai flcms^ the brokeni who obtained the Ueence, were the most isto. 

tompetent witneMes to give evidenoe of the contents of it, and ■ 

he ako recoUeeted that on former occasions eridence of the ^"'^ 

Vm 

contents «flo0t licences had been given from the council books: Wilkinsoic. 
he therefore directed the jury to find for the pkintiff, sobject 
to these qnestioBs, and they gave their verdict for the return of 
premium on the oonvoys to Gibraltar and to Zanie^ for a loss 
^ SSL 'percent, on the outward voyage, and a total loss on the 
homeward voyage, and the return of premium for convoy 4m 
the homeward voyage. 

JLens Serjt. in Michaelmas term last, moved to enter m 

nonsuit upon four objections. First, that it was alleged in 

the declaration that the plaintiff was interested at the time 

tif effecting the policy, whereas his interest, such as it was, 

did not commence till long after the date of the policy. Sdiy; 

TThat upon the testimony of the officer of the American consul, 

it appeared that R/afuTs interest was at no time sufficient 

^o support the averment of interest in him. Sdly, That 

*ibe ship having been abandoned to the underwriters, the 

"fiaintiff had no interest in her during any part of the 

Jiomeward voyage, and consequently no interest in the 

iire^ht. Lastly, that the best evidence which could be ob^ 

iained of the existence and contents of a licence, had not been 

produced^ 

Best and Shepherd Seijts. in the last term shiftwed cause [ ^41 ^ 
against the rule. They contended, 1. that they were entitled 
to recover either the ransom' paid for the ship, or the entire 
premium paid on the homeward voyage: for if the abandon* 
BMnt was efiectiv«, the plaintiff had no interest in the bom^ 
wardfieight: and therefore the risk never attached. Botif 
the abandonment was ineffectual, as they insisted it was^ then 
the plaintiff was entitled to recover as for a total loss of ib6 
freight on the homeward voyage. As to the licence, no rule of 
law bound the Court officially to notice that any register or 
eopy of it existed, and no proof was given that any such wai^ 
to lie found ; the Court would not establish as a general rufe 
of law, that. thdt evidence was necessary to be given, whteh 
couMonly be exhibitedf' in causes tried in London; for the 
privy council would not permit their books, containing the mi^ 
nutei of their proceedings^ to be carried elsewhere^ therefore, as 
&r as appeared, the parol evidence was the best evidence of the 
contents that cdidd be pirodueed. As to the plaintiff's interest, 

this 
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1 810. tlHft beoig ibsei go propertj, th«. fidUcy was Hcft, iriibin ^le iral 
'r~~ Beotion of the 19 G. 2. e. SI.^ the ppoperty of Ub nuyesly's mib^ 
t;! j^ctS) 'And coasequenlly no proof of interest was necessary : and 
^yiLKiysoif. altboiigb interest was averred, yet tbe averaaent being wholly 
immaterAl) neecMl noft to be proved : if, however, intereat 
were necessary, and if tbe plaintiff had not the absolute pro* 
peffty in the ship, ytet he had a sufficient insurable inter^st^ kk* 
aannuch as be had tbe diqpoaition and governaent of the ship, 
which in SoberUony' French^ 4 JSoil, 130, was held sufficiettl 
to enable a plaintiff to recover i^inst underwriters. If h^ 
was sufficiently . interested, he bad a right to recover the mn« 
Boni, and the two returns of premium for convoy from Lomiem 
to Gibraliar, and from Gibraltar to Malla^ which were not 
conditional on the ship's arrival, as is usually the case : for the 
[ 942 ] abandonment being made oodbr ignorance o( a recaptinre^ 
which had before that time actually taken place, was of np 
efect, according to Bmnbridge v. Neilsotiy 10 Easlj 329. And 
the plaintiff was also entitled to recover a total loss of tbe 
homeward freight, and one petura of premium on the homia-r 
ward voyage, for saiUng with convoy from Malla to GibnUt^r* 
If the underwriters insist on the abandonment, they must neces- 
sarily thereby adaiit the plaintiff's interest on the outward voj^ 
age, in which case he must reoovw a total loss on the first policy. 
But that is not the true view of the subject; and tbe rerdict as 
U BOW "Stands, mnst be suppprtedf 

X<tti and ^arMotf Seijts* in support of (iie rule, in this tens^ 
insisted as to the interest that the possession and disposition of 
thsi ship being explained to be founded on a defective titW^ tka 
plaintiff had no insurable interoat: but even if he was a tmSt^ 
e^cmt pwner in. Jul^^ he was notp as the declaration avermd, 
on;pier when tbe ship sailed; and since ho has alleged it, bsr 
must prove the fact as it is alleged. As. to the licence, it daea 
not stand on the same ground as any private writing, for it in 
an instrumeiit of a public naiare, and it, besides, expressly i:#« 
quires that the person who would render it aMilaMe^ shall aa-^ 
suine the burthen of proving its existence and t«pnis. (a) Tha 
plaintiff oMght therefore to bare shewn; that Upon diHgMi 
search he couM find in the couaQil books no lawe or meoHNran- 
dnm oC such a Uoencoii :.. . .. ' 

T^^ Court hcM, as to the time of th^. commencemeat of tho 

^.jrli plaintiff^s 



Rhino 
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jikiniiFM interBst, that if the dechu-ation had aTerred that he ISIO. 
waa ioterested at the tkne of the sbip*« saiUng, or ihat the po- 
licy was made on acertaia day, and that afterwards on a sabse* ^^ 
qoent day the plaiotiff acquired an interest, it would have snf- WihKinaoH. 
fieedt and if that would have been good, the allegation of in- 
tereat at 'the time of eflkcting the policy was an immaterial alle* 
{atioo, and needed not to be proved. It was immaterial to 
aver interest at ^ny day previous to the commenoement of the 
risk. It is every day's practice to insure goods on a return 
voyagSy long before the goods are bought As to the licence, 
there miist necessarily be a record of it in the secretary of 
state's office, and even if the first policy was effected before ihs 
|Ni8sing of the statute 48 Geo. 3. c. 1S6. s. S. throwing on the se- 
cretary of state the office of signing licences, which received 
the royal assent on the SOlh June 1808, yet if the licence were 
" under 'the sign manual, there was doubtless some register of it 
amnewhere preserved ; it was highly probable too that JPrice 
had a copy, jand therefore tlie Court could not say that the parol 
evidence was the best evidence that could be obtained^ and the 

~ rule for a nonsuit must consequently be made 

Absolute. 



DowifBS V. WlTHERINOTON. j^ ^B. 

TIE. plaintiff in this case had proceeded by summons, and a defendant 
had sued out two writs of distringas^ and levied issues on ^If^r^iSrity' 
theou Thedefendantwasan illiterate woman, who kept a chand- jr^'^o"'^ 
ler'a,shop at Highgatc^ and she had employed no attorney in P]^^^™*g« "R* 
the cause until immediately before the time of this application, set aside before 
•made. by Shepherd Serjt. to Uie Court to set aside the several hS!^&!k^n^M^ 
wjtUs of dtf^ri/igas, and restore the levies, on account of a pal- IbT^J^^^ 
.paUe imegularity, in the first process, the notice at the foot of 
•the summons being in blank, and not addressed to the defend- |^ ^44 ] 
<ai|t, nor dated. The summoas was served on the llth of iVp- 
oeaiier,the service of the &r»i. distringas and levy was on the 
23d; Michaelmas term ended on the 26th; and the second 
Jei^ was on the 28th. The defendant on the SOth of January 
4^yje notice of this motion for the first day of Hilary term. 
The Court granted a rule nisi, 

Manley 
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1810« Mmley Seijt shewed" eaase, and SAepAtfnf sapp6Hed ibe 

rule, and the question was agreed to be, whether a defendant 
may at all times apply to set aside irregular process, whatsoever 
progress the plaintiff may have made, provided that the defend- 
ant has not himself appeared, or taken any step in the cause ; 
or whether he is bound to point out the irregularity before the 
plaintiff has incurred any further expence by ulterior proceed- 
ings. The Court at first inclined to think that the case of this 
poor ignorant woman who had employed no attorney, was dis- 
tinguishable from the case where an attorney was employed, 
who ought to use due diligence in watching the cause; and 
they permitted the matter to stand over, that the defendant's 
counsel might search for authorities: on the following day 
Manley cited Fox v. Money ^ 1 Bos. S^ Pull. 250. and Dargent 
v. Vivanty I East^ SSL [The Court observed, that all tbecaaes 
cited in that judgment, were cases where the defendant had 
taken some step, but here the defendant had done nothing ; and 
Peine v. White, 3 T. R. b. and Gear v. Goodwin, 2 Smitk, 
491 • were more in point.] Shepherd cited Pearson v. RawBnt, 
I East, 77. where, from the language of Lord Kenyon, C. J. it 
might be implied that so long as a defendant did nothing, he 
did not waive the irregularity. 
Mansfield C. J. This is a motion to set aside these two 
[ 245 ] writs of distringas, which certainly would be set aside for irre- 
gularity, if the party had come in time, because the summons 
on which they issued was not a proper' summons ; the plain- 
tiff says they ought not to be set aside, because if the defendant 
meant to avail herself of the irregularity of the summons, idie 
ought to have applied to the Court immediately. The answer 
inade is, that although that is the rule in the cas^ of other pro- 
ceedings, it is not so in the case of process. Now some of the 
cases cited certainly are cases of affidavits to bold to bail, . 
which are process ; and one does not see why the rule should Hot- 
equally apply to the difierent stages of process, as to all the other- 
different proceedings in a cause; and if that be so, the first sdm-^ 
roons gives the defendant all the notice necessary, and the fiiM=^ 
distringas being served on theSSd of Nov. four days befbre tb»^ 
end of the term, it gave the defendant sufficient time to Upplir 
to the Court to set it aside. Consequently by the defendant^ 
delay the plaintiff is put to more expence in suing out anolliec' 
writ of distringas, which he would not have incurred if the de- 
fendant had come here within the four last days of Miehdelma^ 

term. 
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term, as sbe.migbt ha¥e done. And it is the opinion of the 1810. 

other judges^ and it seems the best ground to decide on, that ' 

the defendant has come too late, and therefore the Dowsed 

Rule must be discharged. : Witheb. 

IN6T0N, 



[ 246] 

LiNOING V. GOMYK. Jan.2B. 

THE plaintiflf having commenced this action in the last ifapiaintir 
Easter vacation, . the defendant perfected his bail in ^^^ iSfclili 
Trimly term. The plaintiflT soon after signed judgment for pro^ct bb debt 
want of a plea. ' On the SOth of Sept. a commission issued. mi»io^^f^ 
against the defendant, and he Was declared a bankrupt: the ^!u!i|J^^2^ 
plaintiff pro ved his debt under the commission on the Tth o^ ^^j^^^^^U ^»d 
Kav. last : he also, on the SIst of Nov. sued out a writ of rs- ^mttbebui, 
fias ad s(UisJaciendumf on which the sheriflT on the S8tb of Nov. thereby ^ 
returned If on est inventus. The plaintiff then proceeded by dbdlSJISder 
scire facias against the bail. The defendant obtained his cer- ^w***^^^^^- 
tificate on the 8th of Dec. following, which, however, his credi- Aadthedmn 
tore signed in blank, so that it did not even now appear to th'^n oomo?^ 
have the defendant's name in it. Shepherd Seijt. had obtained ^°* 
^ rale nisi to set aside the proceedings against the bail, and en* 
ter an exoneretur on the bail-piece, on two grounds; first, that 
by the bankruptcy and certificate, the bail were discharged : 
secondly, that the defendant having proved his debt, had made 
Ilia election to proceed under the commission, and was con- 
eluded by the statute 49 Geo. 3. c. ISl. s. 14. to proceed at law. 
Sest Seijt. now shewed cause. As to the first objection, al« 
though by the practice of this Court, the bail have time to dis« 
charge themselves by surrendering their principal, until the 
return of the first process issued against the bail, that is all mat- 
ter of fiiyour and not of right. The bail are fixed upon the 
sreiara of the capias ad satisfaciendum^ and it is at their peril 
ivhether they can afterwards by an actual render discharge 
themselves; and if by interi^ening events the render becomes 
impossible, the bail are absolutely liable. Tymperley v. Cole* 
iiUM^ Cro. Jac, 165., so held upon the death of the defendant. [ 247 ] 

Gli/n 
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Glj/n V. ra(ei> I Sir. 5tL ace. WoUejf y. OfhbCj 1 Bwrr. Mt 
llie Court agreed, that if the certificate be obtainect befiM Ai 
bail are fixed, they are discharged ; but iftfaej are fixed befbrc 
the certificate is obtained, thej remain liable. The very terras 
of the recognizance indeed shew it, without having recourse if] 
authority; for the condition is, that the principal dwll appeal 
at the return of the capias ad saiisfaciendum. However, Parr^ 
V. Berry^ 2 Ld. Raj^f 1459. and Filewood v. Popplewelly S 
Wils. 67. are to the same effect. The certificate too is void, 
because the defendant is not therein mentioned; and whethei 
this could or not be corrected upoa an application to the great 
seal, the omission is fiital as it now stands. Sflly, The bail arc 
not discharged by reason of the stat. 49 Geo»3. c. 181. s^lSu 
which enacts that no creditor who has or shall have broa^l 
any action shall prove a debt under the commission ibr ao] 
purpose whatever^ without relinquishing such action ; for the 
plaintiff did not prove under the commission til) the 7tli 61 
Nov. and be had long before tbat.time obtained final judgmieiif 
which put aa end to the action^ 8(> that no action was peodingj 
to be relinquished:, and moreover^ the proving the djeptundei 
the oommission was in aid of the bail, and not. in discbargp^ pi 
them. 

. Shepherd^ oonird. AU the. cases cited on the first ground an 
misapplied. They have all been cases where the capias ad $»> 
tisfaciendum has not been returnable until after the certificaU 
was obtained; now here the capias ad satisfacietidum waa re- 
turnable before the certificate was obtained, and therefore tbe 
liability of the bail was extinguidied by the certificate. Mdtf 
V. JHus^eyy Bamesy 104. 

. The Courlj without expressing any opinion upon this point, 
were clear that the effect of the statute was, that after the 
pkintiffhad proved under the commission, he could not take 
the defendant in execution ; and the bail were only liable in 
case the plaintiff, being entitled by his judgment to take the 
defendant on a capias ad satisfaciendum^ should be unable so to 
do. This act was mado in favour of bankrupts; but if the 
plaintiff's construction should prevail, it would not have the 
proposed effect, for the bankrupt would become liable at the 
suit of the bail for the money which the bail should pay. The 
action became complete by judgment, but it was not thereby 
at an end, otherwise the plaintiff, by his own argument, could 
have no writ of execution ; for a writ of execution is process 

iu 
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fai (lie totkni, Md 18 <U benefit tkerebjr," which the pbifltiff i» I8ia 

cMeA tm by the i^t to reliiiqimb* The eeneeqafeiioe is, thil 

by pfOTiDg under the coiiMiiBflioo, the phuatiff has reiiiiqaiihecl ^ 

his eetfon, and if he has sa done^ the eefpiof ad saUgfitciendum Comyn, 

is a mere piece of waste paper; and consequently, the baA are 

not answerable for the appearance -of their priBcipal at the re^ 

turn thereof, and therefore are not fixed. 

lUde absohrte. 



Feisb v. Waters. j^^ ^^ 



THIS was an aetion hrongbft to recover an ayerage loss under aiiofoce 
upon a policy effected upou goods at aad from Anuier* ^^^u^ij^^ 
dsai to Lcndotu and the interest was averred ta be ia the ^plain^ ^^J^^ -9^ 



tiff. Upon the trial of this, cause at Guildhall^ at the sittings bills of ImHdc, 
after last Trimly i^rm^hebreManifieUC.J.ihe plaintiff pro- ^l^^'iT 



ddced the king's licence^ which permitted <^ T. Baker and sons^ ^|!S^ Mib 
Sypn board oC six neutral ships^ the names of which they were of lading a 
^, 'usKsble to set focth^ to import from any port ita Hollamiy such ^inic signed to 
^^ goods of the sorts therein ettuiaerated, being ibe property of p^^SrmLe 
V. Uk said Thomas Baker apd sonsy as m%hl be spee^^d in iheir ^j^^^^^ 
^ bills of ladings Provided that any. who should claini the k^mIs, win not 
^ benefit of Cbait liceniee should have tha same on conditioft, sicnment to tiie 
^< that if any question should arise in any of his majesty's ^^^^"f"^ 
1^- courts of admiralty or elsewhere, whether sucbpecsoa had J^hStaS'a'^ 
^ id aU pobts conforjaed thereto^ in all cases whatsoerer tbsi "p^|!^ ''^SZI 
^^ proof should be on the person using that licence, or claiming- ^^r ol^q 
^ tte benefit ther^f." And in the margin was wriltea^<^ Tkos. 
^ Baker and sons, licence to. import." Baken^ who was the 
lihip's broker, proved that he Wasia the constant habit of tak<> 
in^ out in his own naioe, and io a similar finm^ bcenees for alL 
^cireons on whose behalf ^e acted; that he appropriated the 
licence produced, to the ship which brought home this oal|;o,- 
iie one of the six which were to be protected by it^ and that the* 
plaintiff repaid his proportion of the fees paid for obtaining it 
at the secretary of state's office. He also [nroved that he was 
not interested in the goods^ but it appeared that the oonsigaors 

had 
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I8ia bad on the wme daj) the SOtb Nov. 1804} signed 4 general bill 
of lading to Baker of all the goods on board the diip, and fMur-r 
^ ticular bills oflajding to the particnlar consignees. The Chief 

Wat£Es» Justice thonght this was not a sufficient property in Baker iQ 
enable him to apply the licence to this cai^o^ and directed a 
nonsuit, reserving the point. 

Shepherd Serjt. in MUhaehnas term obtpioed a rule mil, thai 
[ ^bO ] the nonsuit might be set aside, and a verdict entered for the 
plaintiff, with 405. damages, that amount having been ascer» 
tained at the trial. 

Best and Marshall Serjts. now shewed cause. The nonsuit 
is clearly right; for if the property is in the plaintiff, the licence 
to Baker will not make the voyage legal; if the interest is Id 
Baker^ the averment of interest in the plaintiff is not proved, 
which is a fatal variance. Thi» is materially distinguishable 
from the case of Dtfflis v. Parry ^ S Bos. 8f J^ull. S. where the 
'. licence was, f^ io Messrs. Bfidgje and SmitA, of their agents, .0i 
the bearers of theic bills of ladii^.'^ ^This point has in eflhd 
been decided in the former case, which arose on this samb 
policy^ JFhmy.Thompsonfttnteyl.12L 
. Shepherd and Vaughan Seijts. contra. All the judicial eon-* 
. ment on the language of these Jnstruments has leaned to the 

' more liberal construction. In DejfflisY. Parry fIjordAlvttnlejf 
thought it was the intention of government in granting the li« 
. cence iq aiithdriase that sort of importation. In Feise v. Than^ 
son the Court did not prejudge the point, but left it to be noir 
decided. This case would wholly coincide in circurostaocev 
with that of Defflis v. Parry ^ but fi>r the words bere inserted, 
^' being the property of T. Baker and sons;'* but since those 
worcb are coupled with the qualifications, ^ as may be specified 
in their bills of lading,'' it is plain that the intent wa9, that 
the goods might be lawfully imported, if they were so far re^ 
cognized to be Baker*s goods as to be included in bis bill of 
lading. One jreason of signing a general and a particular biH 
of lading, often is this: that the general consignee, who is 
agent of the tionsignor, may have the power of stopping the 
goods in transUUf unless they are paid for, and this is a suffi- 
cient degree of property in the general consignee for the pur« 
[ 251 ] poses of this licence. It little difi%h» from the case of a consign- 
ment to a broker to sell on commission, on which there could 
be no question but that the consignee would have a sufficient 
property in the goods. Any qualified or conditional property 

which 
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which may pass under bills of lading is sufficient to satisfy this 
Ticenre. I( is not so much personal, as a licence for particular 
fiiorts of goods. The mere production of the general bill of 
lading shewed a primd facie title to the goods in Baker. 

Mansfield C. J. It is admitted on the plaintifl^*s part that 
Maker had no interest : he was a mere broker, he had abso- 
' Intdy been paid for the licence. The goods were never des- 
tined to be delivered to Baker: they were to go immediately 
Ihnn the captain of the ship to the particular t;onsignees. The 
general bill of sale is not sent to Baker for the protection of 
the merchant abroad, nor is Baker in the least degree re- 
vponsible to him for the goods. If any qualified interest had 
been consigned to Baker^ it might be different : but if that bad 
been tbe intent, the consignor would never have sent absolute 
~ bills of lading to the particular consignees. It appears that 
since the time of Defflis v. Parry ^ the officers of government 
have found some reason to restrain the generality of their li- 
cences. Ho not consider the matter as absolutely closed ; but 
as we are at present advised, we think the licence does not 
protect the goods ; unless, therefore, we say any thing further 
on the subject, the rule must be discharged. 

Chambre J. The licence in Defflit v. Parry said nothing 
at mil jibout the property. When the government changed the 
form of their licence, does it not shew that there was a change 
in their policy? and is it not fit that the Court should support 
that policy? Their rule is evidently stricter now than it form- 
erly was, or they would not otherwise have adopted the altera- 
tion in the form of the licence. 

The Court never m^de any further mention of this case, and 
the rule was made 

Absolute. 



1810. 



Feise 
Watehs. 



[ 252 ] 



Vol. II. 



Q 



Pope 



fm CASES IN HILARY TERM 



South 



1810. Mangles the sheriff, in 100/. The plaintiff then proceeded to 

shew the condition, forfeiture, and assignment of the bond, and 

^^ averred that by means thereof, and by force of the statute, an 

Tanner action had accrued to the plaintiff to demand and have of Ike 

andAnother. two defendants the sum of 100/« above demanded, with a profert. 

The defendant craved oyer^ upon Which it appeared, — that 

John Carey ^ Nathaniel Tannery and James Jones were thereby 

held and firmly bound unto James Mangles^ Esq. sheriff of the 

county of Surret/j in 100/. ; whereupon the two defendants 

• pleaded that the said supposed writing obligatory was not their 

[ %l^ 1 deedy nor the deed of either of them ; and upon this issue was 

the cause tried at the Croj/don Summer Assizes 1809, 1)efore 

Lord Ellenborough C. J. : when his Lordship was of opinion 

that the bond which was set out, and proved, did not support 

the issue for the plaintiff, and directed a nonsuit. 

Best Serjt. in Michaelmas term obtained a rule nisi to set 
aside the nonsuit, and have a new trial. 

Shepherd and Manley Serjts. now shewed cause. Advantage 
may be taken of the objection upon the plea of non estjactum^ 
and it is not necessary for the defendant to plead in abatement : 
lor it 48 absurd to say the defendant shall give the plaintiff 
a better writ, when the plaintiff shew^ on his own declaration 
that he ought to have taken a better writ. Therefore Whdjh 
dale*s case, 5 Co. 119. and the other cases of that class are not 
in point. This bond was the deed of all, but it was not the 
deed of these two only, for they never executed any bond by 
which these two only were jointly bound.* Gordon v. Austen^ 
4 T. 22. 611. is in point : there one of three parties to a pn^ 
missory note, was allowed upon the general issue to take the 
benefit of two others being joined in the note, one of whom 
was not named. [^Lazvrence J. That was a case of misnomer 
of one of the parties to the note, and consequently there was a 
variance in the proof of the instrument described. Was not 
this point decided in the case of Gaulton v. Chaliner and Wil- 
kinsony 1 fVilliams's Saunders. 291. /. note ? It was there de- 
termined that if two only of three co-obligors be sued, it is no 
ground of nonsuit, but goes in arrest of judgment.] Where it 
appears on the face of the record that there are other parties 
to the bond who are not sued, advantage may be taken of it 
upon the trial. JUce v. Shutej 5 Burr. S614., Aston J. cited 
[ 156 1 ^ ^^^ ^^ Horner v. Moor^ where it was held that all must be 
joined. llAtwrence J. In that case the issue of non est factum 

was 
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was found agaiirst the defendants, and the objection was made 1810; 

in arrest ofjudgment.] Streatfidd r. Halliday^ 3 T. J?. 779. 

Buller J. says^ if three be bound jointly and severally in a 

bondj tbeoMi^^ee cannot sue two of them only. In the case in Tanner 

) Saunders^ 288^ Cabbell v. Vaughan^ it did not appear on the andAaother* 

&ce of the declaration, that there were three obligors, and 

therefore it was there held no ground' of nonsuit ; but here 

k does appear on the record that another was co-obligor with 

the defendants ; it is not requisite, in order to shew a ground 

of nonsuit, that it should expressly appear on»the record that 

the third party is living, although it is so laid down by the 

ieamed editor of Saunders. [^Lawrence J. A person who is 

Rued as living is presumed to continue alive.] In Rice v. 

Shute^ 2 Bl. 697. Lord Mansfield C. J. says. Indeed if the 

laintiff brings an action of debt against A^ only, and de* 

larea upon a joint bond or contract of ^. and B.j this 

ould be fatal, because the declaration would vary from the 

mand. 

Best conird cited Askew v. Holling9orih^ Cro. Eliz. 544» 

o shew that in order to make the omission of one obligor 

ground of nonsuit, the defendant must expressly shew, that 

lie third obligor sealed the bond, and is yet alive, and that 

ould not in any case appear but by a special plea. In Whelp* 

's case it was resolved that if two are jointly bound in a 

nd, although neither of them is bound by himself, yet neither 

f them can say that the bond is not his deed. 1 fFilliams^s 

^^SaunderSj 291. r. note.^ where all the authorities are col« 

ected. 

Mansfield C. J. The declaration is against- two: it 

ppears on the face of the record that the bond is executed by 

wo. It also appears indeed on the record, that the bond is 

executed by three, but how does that prove that it is not the [ 957 3. 

^eed of the two ? And if it is the deed of the two, the issue is 

aiupported. It would be very odd if proof that a bond was 

executed by three, should disprove that it was executed by two 

of them. 

LfAWRENCE J. The objection on the record can make no 

difference as to the truth of that which is in issue. How does 

it more agree with the truth of the allegation that these two 

executed the bond, if no one else sealed it, than if another 

sealed it also. 

CUAMBRK 
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1810. CuAMBRB J. The issue is not on the nature of the obli-' 

T^ gktion, but whether it is the deed of the party or not. The 

^ execution of the deed is alone put in issue, and not the 

Tanner question whether it is the bond of two or the bond of three* 
andAnother. Rule absolute. (a> 

(a) Heath J. was absent, owing to indispositioD. 
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On a bond fTlHIS was a Writ of enquiry to assess damages upon a bond 

repiacinsstock, JL dated the 37th of January 1801, and given by the de« 

Lo^ entitled to fendant to the plaintiff in the penal sum of 6000/. *The con- 

fSrl!**Jl5at¥c* d'^'O" recited a loan from the plaintiff to the defendant of 

mightbave 3200/. of the five per cent, stock, usually called the loyalty 

been sooner loan ; and was declared to be, that the defendant should at his 

oSobW shews expence re-transfer 3300/. like 5 per cent, bank annuities on or 

woiwKir"^ before the S7th of January 1803; and in the mean time 

m>^e (^ account for and pay the plaintiff the half-yearly dividends, 

to replace The first breach assigned, was, that the defendant did not 

l!i!^!rare of re-transfer the stock on or before the 27th of January ISO*, 

^'rkeauhcday ^^ ^^ ^^^ ^*°^® ®*°^® • ^^oo^^^®** breach was assigned in 500/. 
when it ought for the dividends which Were in arrear. By 44 Geo. 3. c. ^^ 

fepiaced,orthe all persons possessed of any of this stock, who should signifj 
Sfee^l^K^ before the 5th day of Octoher 1804, their desire to take the 
the option of benefit of the terms contained in that act, were to have ar 

tne plaintin. • • i i_ • i « 

Bat not the election, either to be paid at par on the 5th oi April then next 
anyintCT-*** or Were to remain entitled to receive the dividend of the lOtl 
m^ateday. ^f October 1804 ; and they were further, from that day to U 

Th« ^n^^*^ entitled to receive so much capital stock in the respective 
conditioned to annuities therein mentioned as should be equal in value tc 
caE(.^stoc/on a 100/. sterling, estimated at the option of the lords commis* 
^Ai^/that day sioners of the treasury, (such option to be declared on or be< 

gorernment 

gave the holders 

of that stock an option, to be paid off at par, or to commute their stock for 3 per cetds. The plaintil 

expressed to the defendant a wish to have the stock replaced, that he might be paid at par, but no whsl 

to take S per cent btock. Held that he was not entitled to recover the price of so much Jjper ceii<.6tocl 

as he might have obtained io exchange for the 5 per cento. 

•[ 258 ] fort 
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fore the 20th September 180t, in either of the t\fo following 
modes, that is to say ; either such persons should be entitled 
to hold such capital stock, as part of the consolidated $ 
per cent, annuities created by the 24 G. 3. and several sub- 
sequent acts, receiving; thereon one half yearns dividend on the 
5th January 1803, and in addition thereto so much reduced 
3 per cent* annuities as should be equal to the difference 
between 100/. sterling, and the value of 100/* consolidskted 
bper cent, annuities; or in lieu of every 100/. loyalty stock, 
such person should he entitled to so much reduced 3 per cetH. 
annuities as should be equal to 100/. : and the act proceeds to 
direct the mode in which the value of the stock shall be cal*^ 
culated. On the IStb Sept. 1804, the lords of the treasury 
declared their option that in lieu of every ]00/« of the loyaltj [ 259 ] 
stock, such persons who had signified, or who should on or 
before the 10th of October 1804, signify their desire to take the 
benefit of the terms contained in that act, should be entitled to 
liold their stock as consolidated 5 per cent, stock, receiving 
Chereon one half year's dividend on the 5ih January 1805; and 
iji addition thereto, so much stock in reduced 3 per cent, ao- 
Biuities as should be equal to the diflference between 100/. ster* 
liog, and the value of 100/. stock in the consolidated 5 per cent. 
annuities. And by 45 Geo. 3. c. 8. all persons possessed 
^>f any of the loyalty stocky who in pursuance of the fi:>rnier 
set bad before the 10th of October 1804 signified their 
election to have the same paid ofi^ in money on the 5th April 
then next, and who should further signify on or before the lltb 
March 1805, their desire to take the benefit of the tenns con* ' 
tanned in the act now stating, were, from the 5th of April 1805, 
entitled to receive in lieu of every 100/. of such capital stock, 
so much capital stock either in the consolidated 5 per cent, an- 
nuities, (receiving thereon an half year's dividend on the 5th 
July 1805,) or so much capital stock in reduced 3 percent, an- 
nuities, as should be equal in value to 100/. sterling, together 
with such further sum in the last mentioned stock, as should be 
equal to ten shillings sterling on every 100/. thereof; the interest 
whereon was to commence from the 5th ^priV 1805; ortohaveany 
proportion thereof in such 3 per cent., or 5 per cent, annuities re- 
spectively, as should be specified by any such person at the time 
of signifying such desire. The value of such annuities was to be 
computed on the average |!>rice of such annuities on the days and 
times therein mentioned, which average was to be settled and 

declared 
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declared by the governor and company of the Bank o(Englandl 
The governor and company did afterwards settle and declare 
the average price of the 3 per cent, annuities to be 88/. lOs. 4d.j 
and the average price •of the reduced annuities to be 57 L lis. Oif. 
And on the 1st March 1805 notice was issued from the trea* 
sury that persons desirous of taking the benefit of the* said* act 
should be entiUed to receive in lieu of every 1001. of sacbstock, 
113/. 195. 6d. 5 per cent, consolidated annuities, and to receive^ 
thereon half a yearns dividends on the 5th Jufy 1805, or 1751^ * 
5s. lid. i-educed annuities: the interest thereon to commence 
from the 5th of April 1805. Upon the trial at the Guildhalt 
sittings after Trinity term, before Mansfield C J., the above 
acts of parliament were referred to, and the facts were proved 
as above stated. The plaintiff also gave in evidence several 
letters which he had from time to time written to thedefendant, 
soliciting repayment of this loan, of which the following were 
supposed to be most material to the present case: On the SSd 
February 1804, the defendant ^^ acquainted the plamtiff that 
an option was given to the holders of the loyalty loan created 
in 1797, to be paid at par by government after six months' no« 
tice from the 11th March then next; and suggested, that as the 
stock was then about 93^^ perhaps the defendant might think it 
a proper time to replace the 3200/. lent in January 1801, that 
the plaintiff might be able to avail himself of the opportunity 
ofgiving notice of his desire to be repaid at par six months 
after, at which time he should have occasion for the money* 
On the 17th of April 1807, he apprized the defendant that be bad 
at that time a pressing demand for money, in consequence oC 
his daughter's recent marriage; and he requested the defendant 
would discharge the principal of his bond, and the half year's in* 
terest due thereon; and on the SSd of April 1807 y he wrote to the 
defendant, stating, that he was under peculiar engagements to pay 
5000/. on the 16th May then next, and it would not be possible 
for him to fulfil it, unless the defendant by that time should 
discharge the bond : that about three years ago he had written 
td the defendant, mentioning his wish to be paid the 3200/., and 
that on the 2d October 1804 he had written to Mr. Donaldson^ 
(the defendant's agent,) to the same effect, as the new govern- 
ment then oflfered to liquidate the 5 per cents.^ at par; and the 
plaintiff assured the defendant that nothing but the great incon* 
venience and loss to which he should be subject, if not paid by 
the 16th of May next, would then make him so pressing. Oa 

' the 
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ibe 6th September 1808, the plaintiflT wrote, statio; that ^^ by 
the stock not having been replaced he had not only been put to* 
ipreat inconvenience, bat precluded from availing himself of 
the advantages resulting from holding that stock in his own 
name. To avoid, therefore, all misunderstanding of the tenor 
of the defendant's engagements, the plaintiff transmitted there* 
with a computation of the principal sum in sterling, due to the 
plaintiff in July last, when the stock was at the price therein 
specified, and would have produced to the plaintiff, had it been 
replaced, the sum of 3B321. Us. Sd.^ which was the principal 
sum now to be liquidated by the defendant: he further claimed, 
tjbat should the stodc at any period thereafter, from any &vour- 
able turn of circumstances in the war, get higher than what it 
was in July last, he was equally entitled, from the conditions 
of the bond, and upon every principle of equity, to receive such 
additional increase of value. The computation alluded to was, 
that since the sum of 175/. 5^. Id. reduced annuity, at 57/. 111. 
per cent, with a bonus of 175. 6d. sterling, at the same price, 
making together 176/. 16^. &/. reduced annuity, was oflfered by 
government for each 100/. loyalty 5 per ce/t/. stock: and since 
in July 1808, from the 8th to the 11th, the reduced annuities 
Were at 69|, it followed that 3200/. loyalty 5 jpercen^^., would 
liave produced to the holders, had it been replaced previous to 
October 1805, so as to have enabled the holder to have availed 
liimself of that offer, a total stock of 5658/. 155. Qd. in the re* 
duced annuities, which at 69^ would produce in sterling, 
^5932/. Ms. 3d. The plaintiff contended at the trial also, that 
lie was en titled to recover this sum* The defendant had before 
^e trial offered to repay the sum of 3200/., being the amount 
«t par of the stock lent. The stock when first borrowed and 
converted into money by the defendant, had produced only the 
sum of 2800/. The price of reduced annuities on the day of 
the trial was 68|, and the price of the 5 per cent, loyalty stock 
was 98|. Mansfield C. J. was of opinion that the plaintiff 
could in no event be entitled to more than 3200/., which the 
defendant had previously offered to pay him, with the interest 
due thereon ; and he accordingly directed the jury to assess 
the damages at 3282/. 5s. Od.; being the amount of the princi- 
pal so calculated, with the interest due thereon up to the day 
of the execution of the enquiry. But his Liordship reserved to 
the plaintiff liberty to apply to the C!ourt to increase the 
damages. 

Accordingly 
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Accordingly Shepherd Serjt. in Michadnuxs term obtained » 
rule nisi to increase the damages. The plaintiff, he contended, 
was entitled, upon the breach of the contract, to receive the 
best of three prices. Either Jst, the price at the day agreed on 
for the replacing the stock; or, Sdly, the highest price which 
the stock bore at any intermediate day between the day stipulated 
for replacing the stock, and the day of trial ; or, Sdly, the price 
at the day of trial. And he took a distinction between the 
case where stock is to be replaced on a given day, and where it 
18 to be replaced on demand: there the plaintiff must make hia 
demand, in order to fix the price. 

JLens Serjt., in this term, shewed cause agaiiist this rule. 
The plaintiff already receives by his present verdict more than 
he is entitled to ; for he is paid as if the 5 per cent, stock was 
now at par; whereas it is only at 98|. Besides this bond, the 
defendant also gave a heritable bond, not for replacing stock, 
but for the full sum of SSOO/., on which bond the plaintiff now 
proposes to sue: the stock, when sold by the defendant, in fact - 
produced only S800/. ; and it is quite clear that if a lender 
takes a bond for the price of stock lent, as an absolute sum, he 
cannot legally take it in a greater sum than that which the sale 
of the stock produced. It is, therefore, adviseable for the plains 
tiff to consider whether he had not better rest contented witk 
his present verdict; for the heritable bond which charges the' 
defendant's estate with S300/., and 5 per ccnL interest thereoDy 
is an usurious security : it was incumbent on the plaintiff at the 
time of the loan to make his election on which of the two in« 
struments he would sue ; and he has made his election of the 
personal bond, by accepting the half-yearly dividends upon the 
stock in the mean time ; for if he now enforces the heritable 
bond, he will receive more than his principal and bpercenl^ 
interest. On the form of the suggestion, too, it is impossible 
that the plaintiff should recover any special damage sustained 
by the loss of the advantage he might have made of the money, 
for the breaches he has assigned do not suggest any such, but 
he has stated simply a general breach, for not replacing the stocky 
and another for not paying the dividend.. If such a claim a^ 
this be admitted, it will enable every creditor from whom a 
debt is detained, to recover damages for the loss of every op-* 
portunity which may occur to him of advantageously investing 
money. The first letter of the plaintiff shews what option he 
had made; he requests the defendant to replace the stock, not 

that 
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that be may exchange it for 3 per cents.^ but that he may have 1810. 
it '*paid off at par. Two years afterwards, having lost sight of 
the loyalty loan, he expnessea his wish to be repaid only on ac« 
opuntof the marriage of his daughter; and a few days after Lord Sea- 
he requires it because he has a large payment to make. It is forth« 
therefore manifest, that if the stock had been replaced at that ^[ 264 ] 
period, he would either have turned it into cash, or would 
have bestowed it as his daughter's portion. 

Shepherd contra^ adverted Jo the case of Shepherd v. Johnson^ 
S Easiy 811. and abandoned his claim to the highest price 
which the 3 per cent, reduced annuities bore at any day be* 
tween the stipulated day for replacing the stock, and the day 
of trial ; but he contended that he was entitled to the price at 
the time of trial, of so much 3 per cent, reduced annuities^ as 
might have been obtained from government in exchange for 
the loyalty stock, if it had been replaced in due time ; for the 
defendant's default, he said, prevented the plaintiff from put- 
ting himself in a condition to hold that stock in lieu of the 5 per 
cent, stock. In his last letter too, the plaintiff expressly claims 
the advantages of that exchange. In the common case of a 
bond conditioned to replace stock, it does not necessarily hap- 
pen that the obligee wishes to keep the stock, or that he would 
ever have bought stock with the proceeds, yet he is entitled to 
the price taken at the day of trial. 

Mansfield C.J. What is the plaintiff entitled to, more 
than the price of the 5 per cent, stock at the day of trial ? All 
his letters require nothing more than to be paid off at par. No 
application is made to the defendant at the time when the re- 
duced annuities are at the highest price : the plaintiff does not 
say, pay me now, for I can invest it advantageously, and 1 shall 
call on you to pay the difference if I do not. Clearly be never 
then thought of the 3 per cents. He lets the time pass by, and 
he afterwards states what he could have done. What differ* [ 265 ] 
ence is there between this advantage of investing' the sum ia 
the 3 per cents., and the advantage of putting it in trade, or 
employing it in any other way ? At present I can see no differ* 
ence between the advantage that might have been derived, (not 
an advantage that would have been derived,) from purchasing 
3 per cent, stock, and the common case of a bond for 500/., 
which, if paid off, might have been invested in stock at 50, that 
afterwards rises to 100/., or in an estate, that would yield 10 
per centf interest, or in any other stock. And who could col- 
lect 
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lect from the pleadings that the plaintiflT meant to raise at the- 
trial the question what he might have made, (not what he would^ 
have made,) if the stock had been replaced?' By these letterr 
it certainly appears, that the plaintiff would not have invested^ 
the money in stock; but I ky these letters out of the case. 

Lawrence J. The first letter, and all the letters, speak 
of the 5 per cent, stock : there is not a hint of the 3 per cents^ 
That ultimately the plaintiff would have been glad to have- 
gotten the advantages of the 3 per cents, cannot* be doubted; 
but on all occasions before the letter of September 1808, he 
wanted^ to be paid at par ^ and even in that letter, when he lays 
before the defendant the broker^s calculation of his probable 
gains, he does not say that if he had been repaid he should have 
bought 3 per cent stock with the money. The last reason givea^ 
was, that he wanted it to pay his daughter's fortune. 

Chambrb J. This claim of special damage is perfectly col<»- 
lateral. Rule di8charged.(a). 

(a) Heath J., was absent this day, oo account of iodisposUioo. 
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If money fai 
paid into Court 
upon one count 
of the declara- 
tion, and the 
plaintiff takes 
It oat, be it not 
cntiUcd to the 
cottt cf the 
other count! of 
tbedeclaiBtion. 



Skarratt V. Vauohan. 

IN this case the declaration consisted of two special counts,, 
upon a policy of insurance, and a count for money had and 
received : the defendant paid money into Court upon this count, 
and to the others, pleaded the general issue, l^he plaintiflb 
having proceeded to trial !■ an action against another under* 
writer on the samel^licy, and a verdict having therein passed 
for the defendant^ they accepted the money which had been paid 
into Court in the present cause. But it did not appear that 
this cause was bound by any consolidation rule to abide the 
event of the other. Upon the taxation of costs, the phintiflB 
claimed the costs of the special counts: the defendant insisted 
they were entitled to the costs of that count only upon which 
the money was paid into Court ; but the prolhonotary allowed 
the costs of the whole declaration. 

Shepherd Serjt. I^Aving on a former day obtained a rule nisi 
that the prothonotary might review his taxatioB ; on the au^ 

thorities 
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4horitie8 of Pemon y. Lee^ 2 Bo$. 3S2. Baillie v. Cazald^ 4 
T. R. 579. and HeUier v. Hallett^ Barnes 286. ; 

jBes/Seijt. now shewed cause against this rule. He con- 
tended that this case was governed neither by that of Baillie v. 
Cazalety which, he said, was decided solely upon the practice ot 
the Court of King*8 Bench, nor by that of Pensen v. LeCj from 
which he endeavoured to distinguish it, because in that instance 
no money had been paid into Court, as here it had been ; and 
it was the intention of this Court to adopt the rule of practice 
•established in the King's Bench only under similar circum- 
-stances. At least the officers of the Court have never hitherto 
understood that the costs of the declaration are to be severed; 
and if it is fit that a new rule of practice should now be promul- 
gated, yet it ought not to affect the fate of actions which were 
commenced under a confidence in the old practice. 

The Courij without hearing Shepherd in support of the rule, 
were clear that they had already declared the practice in the 
case of Penson v. Z^e, from which this was not distinguishable in 
principle; or if it were, that the plaintiff in this case was still less 
entitled to bis costs than in the other. Fqr it would be a strange 
state of the law, if, in a case where money is paid into Court, 
and where the plaintiff, being convinced that he has no further 
cause of-aotion, takes it out, he should have allowed him the 
costs of the further claim, which he thereby abandons ; while, 
if he persists in his action under a persuasion that he can esta- 
lilish a further claim, he can only have the costs of those counts 
on which he succeeds. 

Rule absolute, (a) • 

la) See Tzcemlow y. Brockjposi, Easter term 1810. 
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THE Court promulgated the following: rule of practice on E^rideaee 
trials at nisi prius. It had been a question often agitated Sy the defend- 
in cases where there is a rule to pay money into Court, whether Sld^litfj"* 
the production of it by the defendant is to be considered as evi- ™^^JJ^i^ 

does not eoUtle 
the pkMOtiff to a rqily • 

dence 
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1810. dene on the part of the defendant, which gives the plaintiff's 

counsel a right to reply. If the plaintiff took a Verdict for the 

irhole of bis demand without giving credit for the sum paid into 
Court, the Court would set it aside, without requiring evidence 
of the existence of such a rule. Therefore let it be understood 
in future, that it is not evidence on the part of the defendant, 
eo as to give the plaintiff a right to reply. 



[ 268 ] 
Feb. 9. RoACRtS T. WyATT. 

ApiaiBtiffwho fTpiHIS was an action of trover for a written abstract of tbe 

is entitled toB..^ .^, .• /. 

thetempora^ JL title to an estate situate at Alveston^ m the county of 
chSteii**Lid Warwick^ and for divers sheets of paper of the value of 1000/. 
to the ownci?*^'' Upon the trial of this cause at Westminster at the sittings in tbe 
for an especial last Michaelmos term, before Mansfield C. J., it was proved 
after that par- that on the 9tb o^ May 1808, the plaintiff contracted with Mrs. 
an^do^^'his' ^^'^ ^isA PccTS for the purchase of an estate in the parish of 
ii|hr^mtain '^^'^^^^j for 39,500/. It was stipulated in the contract that 
trover for it the vendors should, within two months from the date thereof, 
owner. make out and deliver a true and perfect abstract Of the title to 

tracTfnr tiie' ^^^ premises, and should deduce a good and marketable title 
tete ILrtiu^ thereto, and that they would on or before the 2 1st of Dec. 1808, 
and abstract to on receiving from the plaintiff the sum of 59,500/., execute a 
▼endor*8 ex- legal conveyance«of the fee simple and inheritance of the pre- 
5ba2r is^en-*^" niises. There was a proviso that in case the vendors could not 
custod^of the ^®^"^® ^ good and marketable title, such as the purchaser or his 
abstract, nDtii counsel should approve, or if the purchaser should not pay the 

chaaefitfiaally 

reicinded by consent, or declared impracticable by a Court of Equity. 

Aod when the contract is determined, the abstract becomes the property of the vendor. 

If the sale proceeds, the abstract is the property of the vendee. 

But ail ophftlon written thereon, as it was necessarilv written on the seller's paper by his consent, 
COfltlBves tile property of the purchaser. Per Mansfidd C. J. 

A rnnriso that in case the vendor of an estate cannot deduce a good tiUe, or the purchaser shall not 
pay the money on tlic appointed day, the agreement shall be utterly void, gives an option to the 
vendor to rescind the sale, in case the vendee does not pay the money, and to tue purchaser to rescind, 
\Qmt tfie vendor does not make a title, but not vice versa. 

Wheflier a purchaser has a right to the abstract for the purpose of making a title to the nurdiasers 
of parcels. Quarre. 

purchase 
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purchase money on the appointed day^ the agreement should 1810. 
be utterly void, tt being the intention of the parties that no 
action or suit in equity should be brought thereon. The 
plaintiff's attorney, on the 5th of July^ applied to the de- Wyatt* 
fendant, who was the vendor's solicitor, for the abstract ; who 
accordingly prepared it at the vendor's expence, and delivered 
it to the plaintiff's attorney on the S6th of Jtdi/. The 
plaintiff's attorney immediately applied for and obtained from 
bim a more perspicuous statement of some things that were 
insufficiently disclosed, and then^ without taking any copy, 
laid the original abstract with a fee before counsel, for bis 
<^inion upon the behalf of the purchaser thereon ; upon the 
SOth of August he received it back from his counsel with his 
opinion written at the foot of the same original abstract, and 
with numerous queries written in the margin thereof, re- 
specting the proper parties to the assignments of sevend 
ancient outstanding terms which he deemed it necessary that 
the purchaser should get in. On the following day the 
plaiBtiff's attorney left the abstract at the defendant's house, 
with a letter, requesting him to take a copy of the opinion and 
marginal observations, and to return the abstract to himself as 
80OD as be had copied them. After having several times in vain 
applied to have it restored, on Dec. 20. he formally demanded it 
of the defendant, who answered that he had been unable to clear up 
the objections of the purchaser's counsel, and that the abstract 
would therefore be useless to the plaintiff; he therefore refused to 
redeliver it. The plaintiff, who was then present, offered to take 
the estate with such a title as the defendant could make ; but 
the defendant did not assent to the proposal : the plaintiff had 
never consented to rescind the contract, and he had since filed 
a bill to compel a specific perfi^rmance. Shepherd ^luA TVilliam^ 
Serjts. for the defendant contended, that the« plaintiff had no [ ^70 ] 
property in the abstract, and must therefore be nonsuited. 
Mansfield C. J. thought that it was unnecessary to enter into the 
question of the general right of property therein; the original 
opinion, paid for by the plaintiff, was written on the abstracti 
and the queries were not merely subjoined at the end, so that 
they could be separated, but were spread all over the margins, 
and intermingled in every sheet, so that they coold not be 
severed without minutely dividing every part of the paper; 
it was clear that the vendor had consented that the abstract 
should be laid before counsel for the very purpose of writing 
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an opinion thereon ; arid the plaintiff therefore had snch a 
species of property therein as would enable him to recover in 
this action. The jury under this direction found a verdict for 
the plaintiff, subject to the opinion of the Court upon the point 
reserved, for 50/., which it was agreed should be reduced to I#. 
upon the defendant's agent undertaking to redeliver the 
abstract, in case the Court should establish the verdict, and 
consenting that such undertaking should be made a rule of 
Court. 

Shepherd accordingly on the following day obtained a rule 
nisi to set aside the verdict and enter a nonsuit, whereupon 
Mansfield C. J. held it quite clear that the opinion of counsel 
at least belonged to the plaintiff, and that he must have tbaC 
back again. 

\Besty Lensj and Vaughan Serjts. on this day shewed cause. 
It is not now to be considered what would be the effect if 
ultimately the vendor should be unable to make a title to the 
estate, and the vendee should then be willing to rescind the 
contract. That is not the case here, and the alternative 
option to avoid the contract in case there should be wdl- 
founded objections to the title, is given by the proviso only tja 
the vendee. It is not therefore true, as it was suggested by 
the defendant, that the day stipulated for the payment of the 
money being now passed, the contract is determined at law, 
and that the abstract is again become the property of the owner 
of the estate upon that ground : for by the terms of the contract, 
the money is to be paid on the stipulated day, only on con- 
dition that the vendor should previously have done all that vnis 
necessary to complete the sale ; but that has not even yet been 
done ; for the last formal demand of the abstract was made^ 
and the refusal given, on the 20th of December ^ a day before 
the period limited for the completion of the contract ; con- 
sequently there is no infraction pf the contract on the part of 
the purchaser in not yet having paid the money. The plaintiff 
does not here so much rely on his absolute property in the 
abstract, as on that which is the soundest ground for him, his 
temporary possession of it. The period is not yet arrived, at 
which he is bound to restore it : and so long as the contract is 
still pending, he 'has a right to the custody of the abstract* 
That possession is interrupted only for a special and consistent 
purpose, that the defendant may copy the opinion and marginal 
queries : the defendant accepts it for that express purpose, and 

he 
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lie now retains it (br a different purpose ; so that it may be 
said that be fraudulently detained it from tbe plaintiff. Whe^ 
ther or not the opinion of counsel) which is tbe property of the 
plaintiff, gives him an absolute property in the abstract on 
^hich it is written, need not now be considered. In Parker 
70. Patrick, 5 T. R. 175. it was held, that an innocent pawnee 
night recover, against the former owner, goods of which the 
defendant bad been deprired by fiilse pretences ; for that thd 
iraud changed the property ; if they had been obtained by 
ielony, the property would not have been thereby changed. 
That is a much stronger ease than this, for here the interest in 
the subject-matter is derived under the owner's contract and 
voluntary delivery, and is quite suflScient to entitle the pkiiltiff 
to recover, and to hold the abstract until a Court of Equity 
9haU have determined whether he is entitled to enforce tho 
purchase or not. The true criterion is, to examine whether) 
jf the plaintiff now had it in his possession, the defendant couM 
^anaintain trover for it; and clearly he could not. It beingf 
hitherto unknown whether the rendor can make out a title 
absolutely perfect, the purchaser has a right to iKe custody of 
ibe abstract, in order to ascertain that point ; and even if 
^ complete title cannot be'made, since he is willing to accept 
tbe title, such as it is, he has a right to the eustoidy of the 
abstract for the purpose of preparing his conveyance. It might 
be that the plaintiff was not satisfied with the opinion of hie 
first counsel, and that he wished to take another opinion iw 
order to see whether some of the objections might not safely be 
iraived ; but he cannot do this unless the abstract is in his pos** 
session, he therefore has a right to the custody of it for that 
purpose* Another purpose for which be is entitled to the 
custody is, that he may make copies thereof, and deliver then 
over to those persons who by entering into subordinate con* 
tracts for parts of the estate, will assist him to make good tlif» 
large purchase. It is observiible that the Contract specifiee that 
the abstract is to be made at the rendor'^s txptnct ; these worda 
strongly imply that the purchaser is to have tlie absolute pro« 
perty therein, for if the abstract were merely lent, the words 
would be superfluous: if, however, the contract were rr« 
seittded, (he question might then perhaps arise, whether, the 
abstract would still continue to be the property of the pur- 
chaser ; but under the present circrnnsfSsnces, it is quite clear 
that he might maintftia att action on the cai^, and it is not less 
Vol. II. R plain 
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plain that he is entitled to recover in the present form of action. 
There is no weight in the argument drawn from the case of 
Jioe on *th€ demise of Hale v. Wegg^ 6 T. R. 709., for the 
blots on a tide are equally discoverable upon a momentary 
dcjiyery of an abstract for inspection, as by the continued 
custody of it. 

fVilliams and Shepherd Serjts. in support of the rule. The 
property of this abstract is in the vendor, at whose expense it 
was prepared ; and the purchaser has no property in it. The 
opinion of the counsel written on the paper gives no right of 
possession. [^Mansfield C. J. Is not the al>8tract delivered to 
the vendor for the very purpose of being laid before counsel ? 
and is it not usual to lay before him the very abstract deli« 
vered, without copying it, unless where it is copied with the 
intention of increasing the purchaser's expenses?] It can 
make no difference whether the opinion was written on the 
same paper, or on another paper pinned to the abstract ; nor 
does it signify whether the abstract is written, or delivered to 
thepurchaser by word of mouth ; it is merely a description of 
the vendor's title, and the rights of the parties are not altered 
by the circumstance of the conveyancer writing his opinion 
upon that paper. For if property be lent, or delivered for 
any special purpose, the bailee cannot by any act of his own, 
acquire the greater right therein. The vendee is not entitled 
to the custody of the abstract for the purpose of carrying the 
estate to market ; he has no right to communicate the state of 
the title to other persons, in order to see if they will purchase 
on it. The same argument would equally hold good for di- 
vulging the contents of the title deeds: it is attended with the 
greatest danger, that accounts of a person's title should get 
abroad : in the case of Roe on the demise of Hale against 
^'^SS^ ^ person who had bargained for an estate, found by 
inspection of the abstract, that by the will of one of his oivn 
ancestors, the estate was his own, and he actually recovered it. 
The question here is not whether the plaintiff could claim the 
papers against a stranger : perhaps he could ; but this action 
is against the absolute owner. It is equally competent for the 
plaintiff to resort to a Court of Equity, if he wishes it, with- 
out having the possession of this abstract, as with it; even 
if the plaintiff once had a temporary interest in the abstract^ 
that was at an end before the action brought, by virtue of the 
proviso : for it is clear that on the 20th of December ^ when 

the 



Ill THE FirriEi^ YeAk or GSOI16E III. 



$74 



RoB%K#S 

WvAfrr. 



the abstmel wab ir the defendan t - s handt^ the tide lim objected Mid* 
tOj and on the SIst there Wae no eonveyanee t^ecuted, nor ^wm 
the money'paid. It wan th^ intention of Um parties, thai If 
the whole matter wHs not completed by thai day, the coiitfaet 
dioold be entirely at an end ;> and the defendant being imaMe 
to answer the objections- raised upon the title, bad a right to 
insiHttbat itsliQuld be so. If the plaintiff had at an earK^i* 
penod elected to take the titl^, snch as the seller could roak^ 
it, the case might hare been diffet^ent ; but be postpones thil: 
till it is too late. The right to the abstract, whether general 
or special, of course ceased with the right to the- estate; for 
•an abstract is not a chattel, the property wherein passes-by 
delivery.: it was delirered for examination only, but it stiM 
continued the vendor's property : in the same manner as where 
a sample of goods is delivered for inspection, if the goods are 
rejected, and the sample returned, the bailee cannot after- 
wards bring trover for the sample. So here, after the exa- 
mination is finished, if the sale does not take place, the ab- 
^ract still continues the. property of the sdler, and is no 
•longer in any sort the property of the purchaser. It is one i>f 
the seller's title-deeds: and it might with equal propriety be 
contended, that if the seller had delivered the original title- 
deeds for examination, instead of the abstract, and they had 
been re-delivered, the vendee might again call for them. TJbe 
purpose of the delivery has been answered ; the abstract has 
been examined, and restored ; the paper and the writing 
thereon are the property of the vendor, and he is- henceforth [ ^^ y 
entitled to keep them. If anj action at all could have been 
maintained here, it should have been an action founded on the 
breach of contract in not a second time delivering the abstract, 
but the present verdict cannot be supported. 
' Mansfield C. J. The case at first struck me as a singular 
one. I could not immediately make Out that the plaintiff bad 
any property in this abstract, but my brother Lens at the tridl 
nearly satisfied me that he had, and now, on consideration^ it 
is clear that the plaintiff bad, not a special, but a temporally 
property in the abstract, tlmt is, till tlie contract is dispoeed 
of; and then, I think, it reverts to the vendor, because it 
would not be proper that an account of the title of a* man^s 
estate should get abroad into the hands of strangers. The con- 
tract is, that the vendors shall make out and deliver a true and 
perfect abstract of their: title. This is no part of their title- 
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ideedii: notbuig like U; but it w a 4i6rt account ot the state 
of tbeir title* This tbeo is delivered ; for what purpose ? 1st, 
That the purchaser roay see whether the title is such as he will 
acoept. : He had also a right to it after Mr. Humphreys had 
ffifidfk his opiuioo^ in order to take another opioion io case he 
had not been satisfied with thaU and for the purpose of takin|^ 
fwther ohjeetkinsy and of tether oonsidering the title. He 
nlust have it too, for another. puipose, io assist hioi in pri»» 
^paring his coo veyaneey that he may see who must be made 
parties, what form of coavioyaace is expedient^ what parcels 
are to be inserted, and the like : it is deliYored then for these 
purposes ; and after it was so delivered, could the owner of 
the estate himself cali on the plaintiff to deliver it up 2 Cer- 
tainly not :. the plaintiff has a temporary property, not only as 
against strangers, but as against all the world. Has any thing 
then been done Io alter the state of the parties i - Usually, if 
an attorney wishes to save bis employer expense, he lays the 
abstract itself, not a copy thereof, before counsel, and usually 
leaves several blank sheets and a wide margin for his convey- 
ancer to write queries on, such as whether a deed is duly exe- 
cuted, whether a wiU is proved, &c This abstract is in that 
state delivered; to Mr. Humphreyty and his opinion thereon 
having been obtained, it is delivered back, together with the 
opinion, to the defendant : for what purpose ? That he may 
answer the ol^ections, and accompany his answers with the 
re-delivery of the abstract. He says, I cannot answer your 
objections. The plaintiff might have said, perhaps some other 
counsel may think these objections may be waived, let om have 
the abstract ia order to see : but be g(>es further, and says, I 
will take the estate with the title such as it is. The defeodaot 
still says, I cannot answer this objection of Mr* Humphrejf$^ 
,and the whole transaction is at an end ; but that is not so : if 
;the pUintiff had said, the thing is over, the matter might be 
rescinded* Bat what says the defendant.? I cannot answer the 
objections. In equity such an answer will not suffice ; others 
wise a seller who had altered his mind, might very easily get 
rid of a contract; bat the Couiis of Equity say he shall an- 
swer on oath first in his answer to a bill filed against him, 
then.op examination before a Master whether a title cannot be 
made, the Courts often make a way U^ obviate apparent diffi-* 
ciilties, and compel tlie seller to procure conveyances in order 
to^complete bis titles and the defendant's declaration that he 

rescinds 
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raeeiiids tto eimtFaet, will not At ftll dMea£ Ae piircliaser*g 18t0. 
right. This action then must be sustained, for the plaintiff 
liad a temporary property, which was not determiiieci, because 
lie had an option whether the thing should go on or not. 
SoMetbing has been argued on the construction of the prortso 
that in ease the vendor could myt make a title, the contract • 
should be %*oid. But in order to adapt that defence to the pre« 
aent case, the argument ntist be, that if the defendant sayi 
he cannot answer the objections, it shall be absolutely void at 
the choice of either party. But that is not so : the meaning 
if, Aat if the seller cannot tnake a good title by the time men- 
tioned, die contract shall be void as against him, and the plaiif- 
tiff has a right to be off hie bargain. ■ So, e cantrdy if the 
plaintiff does not pay the money, the defendant may avoid the 
conttfBCt I but the plaintiff cannot say, I am not ready with my 
money, therefore I will avoid the contract ; nor can the seller 
say, my title is not good, therefor^ I shall be off. And the 
word is, ^^ if they cannoi make^" so it must appear by suffi- 
cient proof that they cannot make a title. Therefore it seems 
that the plaintiff has a temporary property, on which he may 
recover,, not only against a stranger, but against the proprietor 
of the estate ; and that property continues until all the pur- 
pose9 ^re answered for wbic^ the abstract was delivered. 

Lawrence J. I am of the same 4>pinipn .upon thecpn- 
strqction of the proviso: it would be a monstrous construc- 
tion If either party could vitiate the ag^mient by refusing to 
perform bis part of it. The question then is, whether the pur- 
pose was iinswered for which this abstract w|^ delivered ; f^r 
I admit it would be a mischievous thing, if accounts of 9 ff^'- 
aon's titje cpuld get abroad ; aod therefore Qot oqly is the qIh 
stract to be returned, but no copy to be kept, lest it should bs 
nsei fi>r a mischievous purpose. B|i$ was the time coro^ wjifpi 
the abstract was to be returne^^ pll the purpoees having hc^ep 
discharged for which it was delivered ? Certainly not* Tfie 
abstract is returned for a particular purpose ; the plai^tiffVs 
attolrney tells the defendant that it is delivered to him for thp 
purpose of his examining apd answering tho objections, and 
that it must be again restored to the piurclu^r ; and tbis ifir 
fendant accept it on these terms. Having then accepted it on 
these terms, he cannot afterwards say he will keep it on other 
terms. It is not enough for the defendant tb say he cannot 
remove the objections ; the purchaser has a right to a better 

proof 
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proof that they )camiot be removed than the defendanl^si 

tion. 
Chambre J.. As to the general property in the absln 

is hard to say who may have it ; while the eontract is op< 

Iff neither in the vendor nor in the vendee absolutely) t: 

the sale goes on^ it is the property of the vendee; if the: s 

broken off, it is the property of the vendor. ' In the mean 

the vendee has a temporary property^ and a right to he 

even if the title be rejected, until the dispute be finaU) 

tied,, for his own justification, in ordioir to shew pn whatgt 

he did reject the title ; but it is not necessary at present 

into the absolute property. This action can be sustain 

the right of possession^ -which the plaintiff clearly at thii 

had, therefore the rnle for a nonsuit must be 

Disohs 



Fed. 10. 



Taylor v. Ncbduam. 



iiff^n^roT?Irant rjlHE plaintiff declared that by indenture between ii 
Msiicns as a JL nnd JI. Soxelbt/t he had demised to Siucdbu va 

breach, that ... ^ , r." . » , . t p- * * 

the defendant assigns a certaip mes8uaa;e^ habendum for five years, * ai 
apiea\hatthe Stated a covenaut by ^axelby to repair during the term. 
nofbrca"k his* *^^ averred Sdxelbj/^s entry and possession, and that c 
covenant Is bad Ist January 1^08, all his estate and interest, by assigi 
murrer. thereof legally made, came to and vested in the defendani 

Although the j^^^Yting performance of all that was to be done by the 
tiff, he assigned for breach, that the defendant, as sue 
signee, did not nor would after the assignment, repair, t 
the contrary thereof permitted the premises to be ru 
&;c. ; and so the defendant had not kept the covenant so 
by Saxelby for himself and his assigns with the plaintii 
had broken the same. 

" The defendant pleaded, first, that the pltuntiff dh 
demise the premises to Saxelbj/ in manner and form 
Secondly, admitting the demise and assignment in the de 

cannot plead 
twn dimisU, 

Hut if au estate be created by deed-poll, ac Ussa, tie granlOy na chargcoy ac tnjwjj'ay nc da 
arc gt>od pleu!> f(»r a stronger to the deed. 



declaration 
concludes by 
averring that so 
the defendant 
hath broken his 
covenant. 

But it would 
be eood after 
verdict. 

An assignee of 
a lesL«e by in- 
denture 18 
csCooped by the 
deed whicli 
estops his as- 
sicnur. 

Therefore he 
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•4ion mentioiied, Ibut he the defendant did not break or negkd io IBIO. 
Jieep the covenant so made by Saxelbi/ with the plaintiff* in man- 
ner and form, &c. The plaintiff demurred, and assigned for 
causes, that the defendant had noi by his first plea denied the in- Necdium. 
denture to be the deed of Saxelbj/^ nor confessed, or in any man- 
ner avoided the same, and that it was only argumentative, and no 
direct answer to the matter contained in the declaration ; and 
that no apposite or proper issue could be taken thereon ; and 
that the second plea was only argumentative, and no direct 
answer to the declaration ; nor was it therein alleged, whether 
the defendant had or had not, since the assignment, and dur- 
ing the continuance of the demise, and whilst he was possessed 
of the premises, sufficiently repaired and kept the same ; nor 
was it therein set forth how or in what manner the defendant 
bad kept and performed the covenant. 

Best Serjt. in support of the demurrer, was at first stopped 
by the Court, who desired Shepherd Seijt. to support his pleas: 
as to the second plea he admitted, and the Court held, that ac- 
cording to WaUingham v. Coomb^ I Lev. 183., the substantial [ 280 ] 
breach was assigned in the not repairing, and though the de<^ 
claration concluded, ^^ and so the defendant hath not kept his 
covenant," yet that the pleas ^^ that the defendant hath not 
brok.?n his covenant," although the defect would be cured by. 
verdict, could not be supported if the objection was pointed 
out by a special demurrer. 

Upon the first plea. Best contended that the defendant was 
estopped from pleading that the plaintiff did not demise. It 
Mraa clear that Haxelbjf would have been estopped by his inden- 
^tere to plead this plea. Co. Dig. Pleader 2 W. 48., Cro. Jac. 73. 
Style y. Herring. Count upon a demise by indenture, and a 
plea traversing that the defendant was possessed by virtue of 
the lease, was held bad ; and if the plea would have been bad 
for the lessee, it is equally bad for his assignee. In 7 T. li. 
S37j Parker v. Mannings it was held that in an action of co- 
venant brought by the assignees of a bankrupt, nil habuit in 
tenemeniis could not be pleaded. And the principles on which 
Jaot A Kenton C.J. and Grose J. declared their opinions i^. 
that case, are equally applicable to tliis. The same doctrine 
has prevailed in Kemp v. Goodalj 1 Salk. S77, Heath v. Fer- 
meden^ 3 Lev. 146., and several other cases ; and if nil habuit 
in ienementis be a bad plea because the defendant is estopped 
it fortiori be must be estopped from pleading non dimisii to an 

indenture. 



S80 



C^SES tx HILARY TERM 



1810. 

■ ' » ' 

Taylor 

V, 

Neeoham* 



[281 ] 



indenture. The defen^nt admits 6n the retort that the lessor 
eirecuted the indentnre, and the indenture states a demise : if 
this plea is equivalent to denying the effect oF the indenture, it 
amounts to a demurrer, and is tberefbre bad ; if it denies the 
execution by either party, it is a circuitous way of pteadin^ ffoft 
est faciumy and must not be allowed* It is true that in some 
cases of demise, not by indenture, the plea might be good. 

Shepherd contrd. I! is not contended that either lessee or 
assignee can plead nil hahuii in tenementis / nor, that on a eo« 
Tenant executed by both parties, either can plead non (ttmlsii/ 
there the plea must be non estjbcium. Bat where the defend** 
ant is not party to the deed, this is the proper plea. Br. AK 
Esirauftger alfaii. pi. 4. In quare impedily it was said by 
Kfrton^ and not denied, that a privy to a deed which is pleaded^ 
shall say non est factum^ but not a stranger : but be shall say 
that the plaintiff did not grant by the deed, or did not release 
by the deed, or did not enfeof by the deed, or did not charge 
by the deed, and the like. PL 6. A stranger to the deed shalk 
not say non est factum ; but he did not give by the deed^ or 
nothing passed by the deed. PL S2. Trespass for cattingf 
trees. Aolfe pleaded in bar : the plaintiff made title by a deed 
to "which the defendant was a stranger : Rolfe pleaded, that 
nothing passed by the deed.^ Strange J. A stranger to the 
deed shall not say non est fattitm^ nor nothing passed by the 
deed, because he is not privy thereto : wherefore respondeat 
ouster ; wheron Rolfa said, that he did not enfeolf by the deed. 
Quod nota. 10 J?. 6, 7. Bro:Ab. Estraunger. pL 13. Sr pt. IS. 
ace. The cases on nil habuit hi tenementis therefore^ are net 
applicable, for the plea is not, tliet the deed is not the deed oT 
the lessor, but that it is not the deed of the lessee; it thereibre 
can only be pleaded in cases where the defendant can deny the 
deed to be his own. [^Chamhre J. That is denied by the ge» 
neral issue in almost all actions of covenant : non est factum h 
hardly ever omitted.]] It is admitted that a party is charged 
by the execution of his own deed, and it is admitted that aci 
action may be sustained against the assignee in respect of the 
privity of estate, if the lease be not by indenture : but in co« 
venant on indenture the defendant is charged in respect of the 
specific execution of the indenture. 

Best in reply. This plea puts in issue the demise statcfd m 
the deed set out in the declaration, and is therefore bad. All 
the cases cited where the plea has been held good^ are cases of 

deedi^ 
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l^eda poll. There is the distinction : io debt for rent b^ leate^ 
lot iodeAted, the defendant may plead nil habuii in tenemeniis. 
Lewis V* Willis. 1 Wils. 314. Besides, the authorities cited, 
ire only that a stranger may so plead, but an assignee is not a 
itranger. No authority is cited to shew that an assignee may 
act plead non est factum. The defendant might as well plead 
eU once that the premises did not come to him by asaignnient ; 
for if there was no deed, there was no assignor, and if there 
was no assignor, then there was no assignment. 

Cur. ado. vulL 
The judgment of the Court was now delivered by 
Mansfibld C. J. The question on tbi^ demurrecis, whe* 
ther the plea non dimisit be good, when pleaded by an assignee, 
who has the estate of the lessee conveyed to him, which estate 
is created by indenture. There is nothing more clear than 
that where a lessee takes an estate by indenture, he is not at 
liberty to plead nil habuii in taicmentis^ nor in any way to 
dispute the title of his lessor. Now this plea puts in issue, 
amongst other matters, the title of the lessor. It is truly stated 
for the defendant, that in cases of a grant or feoffment, a 
stranger may plead, " did not grant, or did not enfeof," and 
that plea denies not only the existence^ but the efficacy of the 
supposed grant or feoffment. It brings in issue therefore the 
title of the grantor, as well as the operation of the deed, and 
that plea would be a proper plea to bring in issue the execu« 
tion, construction, and efficacy of any deed of demise. Then 
the question comes, whether the assignee of the lease may be 
allowed to controvert the title of the lessor, when the lessee^ 
under whom he derives, could not controvert the title of the 
lessor; so that the assignee should have a better right than he 
from whom he derives it. Exclusive of all the diciay it would 
be a very odd thing in the law of any country, if A. could take, 
by any form of conveyance, a greater or better right than lie 
had who conveys it to him ; it would be contrary to all prin- 
ciple. But it does not rest merely on the general principle ; 
for if you look into all the books upon estoppel, you find it laid 
down, that parties and privies are estopped, and he who takes 
an estate under a deed, is privy in estate, and therefore never 
can be in a better situation than he from whom he takes it. 
I cannot distinguish Parker v. Manning from this case, though 
it is the converse. In a late^ case in this court (a), Williams 

(a) See poit. 
Vol. II. S— T Serjt. 
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jt) |yjr an able ai^ument for a deritee, endeavoured te 
vince us diat a reeovery was ?oid because there was no le 
to the prmcipe; but it was answered for the heir, that 
de? isor was tenant on the record, and therefore estopped 
disputing the recovery, and the devisee consequently 
estopped. In the case of Trevivan v. Laxerence^ 1 Salk. \ 
cited by fFUHams in that argument, a judgment in scire J 
against tertenants, which recited the original judgment 
the wrong term, was held to be an estoppel. For these rei 
the defendant is as much estopped from pleading this plea 
he had been the original lessee^ and consequently the judgi 
OH these demuners must be 

For the Plai 
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If after aetioB 
comBencedy 
and before 
moncivran re- 
CttUmr be paid 
uito Courts a 
tender is made 
€>f ammfor 
daniages, with 
roito nptotbat 
iime, ajid re- 
futed, the Court 
will, on motion, 
permit that turn 
to he paid into 
Court, and 
fttradcoatofthe 
declaration, 
and will order 
all tobieqaent 
cofts to be paid 
by the plaintiff. 
Althcmi^h the 
plaintiff goes 
for other caiuen 
of action, than 
thoie on which 
tho fum is ten* 
dered* 

*[ 284 ] 



QHEPHERD Serjt. bad on a former day obtained a 
i^ niii that the defendant might be at liberty to~pay 
Court on the five last counts of the plaintifTs declaration, 
sum of 31/. lOs.y and that if the plaintiff should accept th 
with costs up to the 27th day of December last, he shoul< 
the defendant all the costs incurred since that time, th 
fendant having on that day tendered that sum to the plaii 
attorney, and that if the plaintiff should not accept thereol 
such costs, that sum might be struck out of the decfan 
The ftcts upon which this rule was obtained, were, thi 
writ having been sued out, the defendant's attorney unde 
to appear, and afterwards tendered the sum of thirty gui 
and the costs of the action to that time ; but the plaii 
attorney refused to accept it, and afterwards delivered 
deration, consisting of eight counts, and also a parti 
of his demand, charging the defendant with the above 
tioned sum of thirty guineas for nine months* wages, and 
a further sum of 68/. 10^. for damages alleged to have 
sustained by the plaintiff in consequence of the defe 
liaving improperly dismissed bim from bis service. 
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Best Serjt. shewed cause against this rule ; be endeavoured 1810. 
to distinguish this case from that of Zeevin v. Cowellj de- 
termined here in the last term, because it did not appear but 
tiiat the plaintiff had in this instance originally demanded a LAMOEttT. 
much larger sum than had been tendered, and for other causes 
of action : he also insisted on the greater degree of delay 
which had taken place here, about seven weeks having inter- 
vened since the tender. 

Shepherd contra. 

The Court made the rule absolute* 
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Bell t^. Puller and Another. jf«j^9. 

IHIS was an action of debt on a charter-party ; and the a ship wai irt 
. material parts of the declaration, which set out the whole voy^tS^Lke 
rter-party, were as follows. It was averred •that the plaintiff, <>ut a smaii 
iter of the American ship the Resolution^ of 905 tons, then to p. and to 
ig in the port of London^ had granted and letten the said rltufn^^, 
I to freight unto the defendants, who had accordingly hired f|^'!ht'was to 
i taken the same to freight for the voyage, upon the follow* b«.paid at u 
terms; first, the plaintiff covenanted with the defendants, for the^wboie 

ship's admei^ 
tnrement. 
tnm political drcmnstances she shonld be nnable to discharre her eugo, aod cootequentlT to 
li m reutn caiy^o, tke ffdfeliten agreed t« pay a gnm san, le» tbao the anurant of the freight per 

tlieriiip being [ *""* ' ■^"*" — ' — — ^ "*" '-''-*-^ •-' • 

ierlMilriBcnQds 

w entitled lo te 

ed. 

• pIslDtiff K4«fB94.grcalerfiim Ibaa be claioH by hii partiadar, and apon discussion the Court 

tkmi the principle on which he recovers, and jadrment u entered up accordiacly, no objection 

If Haen mads ar tbt^amai lAat e Hm paitlctM, tm t r at ibe trial or on the argament. the Court 

not voduce the judgment to the sum claimed by the particular. 

roL. II. U their 
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1810. their correspondents, &c. that the ship should be tight, &c. 

-^ and provided with all things necessary for her intended voyage, 

jj^ and should immediately, and as soon as a British licence could 

Puller be procured, receive on board from the defendants about 150 
andAoother* tons of lead, and the lead being put on board, and the ship 

dispatched, should immediately depart from London^ and, 
wind and weather permitting, proceed to Peiersburgh, or so 
near thereunto as she could safely come, or some other port in 
the Baltic^ where she could go with safety without lightening, 
should circumstances render it unsafe to go to Pelersburgh ; 
and then and there unload, and make a right delivery of the 
cargo so loaded at London, unto the correspondents of the de« 
fendants, agreeably to bills of lading, and that the plaintiff 
thereupon would immediately receive on board at such port of 
discharge, from the correspondents of the defendants, a full 
cargo of goods, not exceeding what the ship could reasonably 
stow ; and the cargo being so loaded, and the ship dispatched, 
that she should immediately, wind and weather permitting, 
return to London^ and there make a true delivery of the cargo 
so loaded at Petersburgh, or such other port in the Bailie as 
aforesaid, unto the defendants ; and so upon such delivery and 
discharge end her voyage, the dangers and perils of the seas, 
restraints of princes and rulers, (except in the case thereinafter 
provided,) and accidents by fire and navigation excepted. And 
the plaintiff also covenanted that the ship should lay at her 
ports of loading and unloading, fifty running days in the whole, 
for the purpose of loading and unloading the respective cargoes, 

[ 987 ] the same to commence and be computed from the day of the 
ship being ready to receive on board her outward cargo, aid' 
when such cargo was put on board, commence again on bi^r 
arrival at Pelersburgh^ or at such other port of discharge in 
the BalliCf and report at the custom-house, and on notice given 
to the correspondents of the defendants, of her being ready to 
unload ; and when the cargo was unloaded, commence again 
when the ship was ready to receive on board her return cargo, 
and on the day such cargo was loaded and put on board, aad 
the said ship ready to depart, commence again on the day of 
her arrival and report at the custom-house at her port of 'di»i' 
charge for the said return cargo, and on notice given of htat 
being ready to unload ; and so continue until the whole Of d^ 
said lay days should be fully ended ; in conakteralion wharedf, 
. the defendants covenanted to procure for tbe ship m Bri/igk' 

'.L licence, 
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licence, and not only to load and put on board 150 ions of lead 1810 
sit London^ and on the ship's arrival at Petcrsburghy or at such 
either port in the Baltic^ to unload and receive the same from ^^ 

►n board, and thereupon put on board such return cargo, and on Pullkr 

arrival of the ship at London, to unload and receive the andAnother. 
ime from on board, but also to pay the plaintiff in fall for the 
freight or hire of the ship, at the rate of 1 1/. 1 Is, sterling per 
^on, American register admeasurement, and which tonnage was 
agreed to be 304^ tons, together with 10/. per cent, thereto for 
"primage, and a hundred guineas as a gratification to the plain- 
tiff*, as master, for his care and attention to the cargo daring 
^he voyage ; the same to be paid immediately upon a true 
delivery of the return cargo at London, by approved bills at 
^wo months' date from the report of the vessel at the custom- 
"Siouse. And the plaintiff covenanted that if political or other 
circumstances should prevent the shipping a return cargo, or 
discharging the outward cargo, that the defendants and their 
^correspondents should be at liberty to detain the ship at Peters^ C ^^^ 3 
Jmrgh, or at such other port in the Baltic, the space of 40 
:7unning days in the whole, after her arrival there ; and the de- 
fendants covenanted that after the ship should have remained 
«t Petersburgh or at such other port in the Bailie 40 running 
days without such outward cargo being unloaded, and conse^ 
quently without the return cargo being loaded^ the plaintiff 
should be at liberty to return with his ship to London, or any 
^j)ort in England, and that upon her arrival at London, or 
in any other port in England, they would pay the plaintiff 
2700/. sterling, together with 10/. per cent, thereon, and 100 
guineas as a gratification to him as master; and it was more- 
over agreed between the parties, that if the ship should return 
with a cargo, and without convoy, she should touch at Dundee 
or l>eith for the purpose of obtaining fresh clearances, and 
convoy (or London. Provided, that it should be lawful for 
the defendants and their correspondents, &c. to detain the ship 
npon demurrage, in case she should not be completely 
unloaded, loaded, and finally discharged within the time limited, 
20 or fewer running days in the whole, over and above the 50 
mnning days thereinbefore mentioned ; for which demurrage 
days the defendants covenanted to pay after the rate of teit 
guineas per day. And to the true perfbrmance Of the ptemises' 
die parties did set^rally bind themselves,^ es|)ecially tb^ |ilain-' 
tiff, his ^ip, her fr«igli(, aod appurteMlv^s^ andtte'd^ftiidahts 

U2 the 
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1810. tbe goods to be loaded on board the samoy reciprocally onto 

'g^^ each other in the penal sum of 5000/. And the plaintiff pro- 

^^ testing performance on his part, and non-performance on 

Puller the defendant^) a? erred, That the ship being tight, and pro- 

andAnother* vided with all things necessary for her intended voyage, did 

receive on board from the defendants the cargo of lead at JLon* 

<foiff, and thereupon therewith sailed for and arrived at Pettrs^ 

burghf or as near thereto as she could safely come, and that the 

• [ 2S9 ] ship was then and there ready to have unloaded and made a true 
delivery and discharge of the lead to the correspondents of the 
defendants, and to have received on board a full and complete 
cargo; and the plaintiff then and there gave notice of the ship's 
arrival to Messrs* Anderson and Moberlt/^ the correspondents 
of tbe defendants; yet the defendants did not, nor did their cor- 
respondents, receive the lead from on board, nor load and put 
on board any return cargo, nor did they require or direct the 
ship to go to any othel* port in the Baltic; and thereupon the 
ship remained at Petersburgh for 40 running days, without such 
outward cargo being unloaded, and without any return cargo 
being put on boarfl by the defendants, or their correspondents. 
And thereupon the plaintiff did aft^wards, and after the ex- 
piration of the forty running days, return with his vessel to and 
afterwards arrive 2Li London j with the said cargo of lead on board 
for the defendants. And he assigned for breach that the de- 
fendants did not pay him the sum of 2700/. sterling, together 
with 10/. per cent, thereon, and 100 guineas as a gratification to 
him as master, nor had they in any other manner paid or satisfied 
him for the said voyage, or the freight of the ship ; whereby an 
action had accrued to the plaintiff to demand the said 5000/. pe- 
nalty, parcel, &c. There was also a general count in debt for 
freight, and a count ibr 1617/. 1 Is. upon an account stated. The 
defendants pleaded, 1st, the general issue; andSdly, to the first 
coont of the declaration, that political circumstances did pre-* 
vent the shipping a return cargo on board the ResobUion^ and 
discharging the outward caigo firom on board her, in the voyage 
by the charter-party agreed upon, by means whereof the 
at the end of the 40 days, did, without any de&olt c^ the 
fendants or their correspondents, but in consequence of the 
political circumstances, return with the ship Resobiiion 

[ 990 ] ^Mj without bringing back a return caigo to'the defeadant^l^; 
reason whereof and according to the true intent and 
of the cbi^rtei>farty, tdeM W9» jostly due to tho-ylaintiff 
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tile defeodanlfl in respect of the charter-party and voyage only 1810. 
the aum of 8700r. sterlings, together with lOL per tenL thereon, ~ 
and 100 guineas as a gratification to the plaintiff as master: but ^^ 

that the plaintiff at the time of suing forth his original writ, Pull«r 
was indebted to the defendants in a larger sum, to wit, in S500/. andAaother. 
before that time by the plaintiff had and received to the use of 
tfie defendants, which thc^ offered to set off. The plaintifl^ 
after protesting that the said return of the said ship was not 
without any default of the defendants, as in that plea is men- 
tioned, replied to the last plea, that he was not indebted to the 
defendants. The plaintiff delivered under a summons a par- 
ticular of his demand, in which he claimed a balance due from 
the defendants to the plaintifl^ arising as under: — 

Dr. £. 9. d. 

To freight of 304|4 tons per ship Rtto* 
luiioHy at 11 guineas per ton - - * S5I6 6 

Primage, 10/. /7er ceil/. SSll^O 

Gratification -..-•---. 105 00 
Charges attending the lead • - « . 46 14 & 



CK £• s. d. 

By amount of freight from 

Thornton's and Bayley S063 13 9 
By 15 tons of hemp, of 

the plaintiff's .... 225 
Add 51. per cenL for pri. 

mage, instead of 10/. per 

cent, allowed - . • 1 14 7 9 



4019 IS 6 



2403 I 6 



Due to Captain iSe// 1617 11 



Upon the trial of this cause at the Guildhall sittings after [ 201 ] 
Trimty term 1809, before Mansfield C. J. it appeared that on 
ilie arrival of the vessel in Russia^ the state of that countiy was 
each that the vessel was not permitted by the government to 
«doad the outward cargo ; that the master addressed himself 
to Messrs. Anderson and Moberljf^ the defendants' correspond- 
«Dti there, for directions what he should do^ ajid they refused 
l# give Ub any : that thereupon^ after waiting the 40 days, and 

having 
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1810. having done his best endeavours to obtain a retorn cargo there^ 

1^^^^ be set sail and called at Stockholm^ where he took in a quantity 

9, of hemp, which he stowed on the lead; the hemp belonged 

Fuller chiefly to Messrs. Thornton and Bayky^ from whom he received 

andAnotber. for freight the gross rmount of 2278/. 0^. 9d. and he shipped a 

small quantity on his own account, the freight whereof was of 
the value of S35/. together 2503/. 05. 9(/. In order to obtaia 
this freight, he waited att Petersburgh several days after the ex* 
piration of the 40 days, and incurred expences to a considerable 
amount. On his arrival in England^ he delivered the lead to 
the defendants in London^ and required payment of the whole 
freight that would have accrued upon a complete homeward caifjo^ 
offering to give the defendants credit for the homeward freight 
he had earned ; but they refused to pay upon that calculation. 
The jury found a verdict for 3121/. lis. 6d. composed of the 
following items : — 

£. s. d. 
The dead freight homewards .... * 2700 

Ten per cenL thereon 270 

Gratuity to the master 105 

Expences incurred in bringing the lead to 
London 46 14 6 

3121 14 S 



.[ 202 ] Best Serjt. in the ensuing Michaelmas term obtained a rule 
nisi that the verdict might be reduced to 618/. 135. M. by de- 
ducting from the amount found by the jury all the freight wbick 
had been earned on the homeward voyage. 

Shepherd and Vaughan Serjts. in the same term shewed causa 
against this rule. The nature of the contr^pt is this: the plaiib 
tiff agrees to carry out this lead to Petersburgh for nothing, ana 
he looks for his profit to his homeward voyage ; the compensai 
tion for which is calculated in two methods, according to th^ 
success which the fi*eighter8 may have in obtaining a cargo: m 
the event of their failure, the freighter is to pay the ship o w iw 
the lower sum of 8700/. only, in the nature of liquidated de 
mages on a breach of the contract ; but in that case the ship if fire 
for the owner to employ her in any manner he pleases; it n tfci 
price of a mutual release from the contract : in the event of tS 
freighters procuring a cargo^ they are to pay, not aocordtng ^ 
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tiie quantity of goods shipped, but according to the whole ad* 1810. 
neasorement of the ship's tonnage, whether they ship more 
goods or less ; in that case, indeed, but in that case only, is the ^ 

whole ship hired by the defendants, and theirs for the home- Puller 
ward Toyage* The circnmstances which have occurred were andAnoiher. 
onlooked for when the parties framed this instrument; they did 
not contemplate that there could be a return cargo, unless the 
outward cargo was first discharged: their language is, if she is 
not enabled to discharge her outward cargo, comequentljf she 
will not be able to bring home a return cargo. And they have 
noteven stipulated that on the lossof the sale of the outward cargo, 
tiie plaintiff shall bring back the Ic^d, nor directed what shall be ^ 
done with it. But in fact he does bring home goods on freight, and 
what is material to observe,he sponta neously brings the lead home 
siso ; which perhaps is suflBcient to entitle the plaintiff to the full [ 293 ] 
freight of i 1 gutneas per ton. At least this either is a return cargo, 
or it is not. The plaintiff is willing to give the defendants their 
option, whether they will consider the homeward voyage as 
theirs or not, if they do, all the earnings are theirs, and he will 
give them credit for the freight received, but in that case they 
must pay the full freight of eleven guineas per ton for the home- 
ward cargo, and the demurrage and other expences incurred ia 
shipping it; for if they will have the benefit of the ship for the 
homeward voyage, they must pay the rent of it, and the price 
of a return cargo. But if they do not elect this, the plaintiff 
has a right, upon the return of his ship from this frustrated 
voyage, to stand on bis covenant, and to receive the 2700L 
dead freight, and to do as he will with the ship on the home- 
ward voyage. But in the second alternative, there can be no 
set-off: for there was no debt due to the defendants, unless 
they were freighters of tlie ship homewards ; and if this money 
were still unpaid, they could not sue the owners of the hemp 
for it, except in that character, which by their plea they dis* 
claim : they must either wholly renounce the homeward voyage, 
or acknowledge it with all its consequences. It is true. that in 
PuUer V. Slaniforlhj 11 Easly 332., a case on a policy, which 
arose on a similar charter-party, and under circumstances in a 
great measure similar. Lord EUenborough C. J. assumed, that 
Messrs. Puller were entitled to the sum earned on the home- 
ward voyage, and that it might be set off against the dead 
freight ;" and JLe Blanc J. says, ^^ the loss has been evidently 
diminished pro tatUOy by the freight earned from Slockholm.^^ 

But 



S03 CASES IN EASTER TEBM 

1810. But there is an important difference between the two caaea ^ 
'T for there the captain acting for the beet, and making biaMelf 

9. agent for the freighters, sold the lead at Stockholm^ and took in 
Puixia a retnm cargo : here the plaintiff actually addresses himaelf to 
andAttother. the defendants' agents ♦at Peiertburgk^ and they renonnce the 
*[ ^^4 ] homeward voyage, and it is not till after he has staid the forty 
days, and has performed every thing stipulated by the charter* 
I party, that he prepares to take in a cargo on his own accoiilit» 
But there was a cireomstance which was not adrerled to* K 
Messrs. Puller adopted the acts of their captain, and the boase* 
ward Toyage, they did in effisct ship a retnm caigo, and tfaeit 
the freight received might be properly set off against the freight 
due for the homeward voyage ; but in such case 10/. per torn 
was the freight due for the homeward voyage, whereas thoie 
learned judges se^m to have considered that in no event wne 
more to be paid than the 2500/. dead fireight^ which was not 
the ease. There, however, the point was at most only in* 
cidentallj and collaterally decided ; and moreover, it doee not 
appear that the question ever was raised by the counsel^ maid 
the interest of Messrs. Puller did not require that it should bo 
raised ; for it was indifferent to them : therefore the point not 
having been discussed, the decision is entitled to the less weight.r 
[Mansfield C. J. and H^Uh J. Might not this be deducteA 
without a set-off? if money, received as this was, without tli» 
defendants* knowledge or privity, can be considered as money, 
received for them, is it not payment to the plaintiff pro kuUo9 
and may it not be given in evidence on nU debet .'] Or at all 
events the defendants must repay the demurrage, and other ex« 
pences which the plaintiff has incurred in obtaining and ship* 
ping this additional cargo; the amount may properly be re- 
ferred to one of the special jury to ascertain. 

Best contra. By asking for the demurrage incurred afler 
the forty days, the plaintiff has in effect conceded that the 
freight earned belongs to the defendants. Something is due 
for demurrage, but the amount ought to have been settled by 
[ 395 ] the jui-y ; the defendants, however, will make no technical ob* 
jection on that account. The transaction is this : the lead ia 
shipped for Russia ; if sold there, the defendants will be in a " 
situation to purchase there with the proceeds a return cargo* 
But it is known that they probably may not be able to land the 
cargo there ; if it is not landed, the lead must be brought back^ 
and this will be a losing adventmre. Tilings being so, the 

plaintiff 
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plaintiflf and defendants enter into this cbarter-party, which 1810. 
stipobtety that if the plaintiff goes to Ruaria and selU^ (for 
goinf thither only is not sufficient^) the defendants will pay ^^ 

eleven guineas per ton, but to secure the captain from loss by Pullba 
hi» Toyage, though the defendants themselves may lose, they andAnothen 
irill give him 8700/. It is clear that the plaintiff is not enti* 
tied to the eleven guineas per ton ; for the covenant is, that the 
defendant on the true delivery of the return cargo, that is, a 
cargo bought with the proceeds of the outward cargo will pay 
eleven guineas per ton. The bringing home a return cargo, 
therefore, bought with the proceeds^ is a condition precedent to 
tbe eleven guineas becoming due, and the event has never 
Iiappened on which it was to accrue, nor in the declaration 
does the plaintiff go for it. Much has been said in this case of 
dead fineight. The usual acceptation of whidi is, a sum paid as 
m, compensation for the omission to supply freight, when a ship 
returns in ballast. But this charter-party does not contem* 
plate the circumstance of returning empty ; it is not said, if 
the ship returns in ballast you shall have 3700/., but if she re- 
turns without unloading the lead, the plaintiff shall have the 
S700/. [Mansfield C. J. The stipulation is, that the S700/. 
shall also be paid, in case circumstances should prevent the 
ahipping a return cargo, which will include the case of return* 
ing in ballast.] The ship did return without either unloading 
the lead, or shipping a return cargo ; in which case the plain- 
tiff is to receive S700/. only, and he has got, notwithstanding 
the present rule, the whole of that sum. The question then is, [ 29(S ] 
what the defendants have for the 8700/. ? Wherever a ship is 
diartered at a specific sum for the voyage, without relation to 
the quantity of goods to be carried, the contract is, as Lord 
Hardwicke Chancellor says in 9Aik. 621. Paul v. Birchy 
cited by Mr. Abbott, On shipping 3d edit. 293. rather a con* 
tract for the use of a ship for the voyage, than for the freight of 
the goods. This, therefore, is an absolute contract for the 
letting and hiring of the ship for a dear voyage out and home ; 
whether one sum or another sum shall be paid for it, depends 
on a certain event ; but whether the one sum or the other sum 
becomes payable, the ship is the defendants' for the voyage, 
and whatever casual advantage may arise therefrom, belongs to 
Urn who has hired it for the voyage, not to him who has let it. 
As if a man should hire a house, to pay one rent in one event, 
and anotb^ rent in another^ if any profit is made in the mean 

time 
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18ia time of the house, the tenant roost have the benefit thareod 
"^ Although the defendants aould not have compelled the eaptain 

P, to take these goods on board, yet, being put on board, they are 

Puller there for the benefit of the defendants, who would be put in an 
aadAuotber. awkward situaU^n, if this Court should decide, in express con- 
tradiction to the decision of the Court of King's Bench, Uiat 
the freight earned is not to be deducted. IMansfieldC. J. 
» and Heath J. Tbe point was sot argued before J3« R.: the 
counsel never took the point] In Abbott On Shipping, Sd edit* 
195. a French ordinance is mentioned, which directs that if 4he 
ship be freighted by the great, and the merchant do not furnish 
a full loading, yet the. master shall not, without his consent^ 
take in other goods to complete the freight, nor without ac- 
counting to the freighter for the freight of such goods* So 
here, this ship is hired by tbe great ; the master, according lo 
the principle of this ordinance, which is the equity of the ease^ 
ought to account for this freight. 

Cur. adv. vuU. 
[ .297 ] Mansfield C. J. in Hilary Term delivered the opinion of 
the Court. 

This is an action brought on a charter-party of a very sin- 
gular sort : the demand is for S700/., by a technical phrase 
called dead freight : the defendant insists that he is not bound 
to pay the whole of the S700/., because the plaintiff, as the 
owner of the ship, acquired some freight, for goods which be 
procured to be loaded on board at Petersburghy and brought 
to England : and the question is, whether the defendant is en* 
titled to make any such deduction, or whether the plaintiff is 
entitled to recover the whole of the S7002. The declaration 
states that the owner, the plaintiff, let the vessel on a charter- 
party to go to Pelersburgh from London. There is a covenant 
that the ship should be tight, &c., and that she should take on 
board 150 tons of lead, and carry the same to Petersburghy or 
as near as she could, or to some other port in the Baltic where 
she could go without lightening, and would immediately re- 
ceive on board a cargo of goods, and immediately proceed to 
London. The ship was to lay at Pelersburgh 50 running daya^ 
iq the whole. The defendants covenant to put the lead on board, 
and to procure and put on board at Pelersburgh, or some other^ 
port in the Baltic, a homeward cargo ; to pay 11/. lis. per toa^ 
freight, 10 per ceni. primage, and 100 guineas* gratuity to tbe^ 
captaiu : it was providedthatK political or other circumstances 

should 
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should present the defendants from shippiDg a retarn cargo, they 1 810. 
might detain the ship at Petersburgh 40 days after her arrival, 
and that after she bad laid 40 running days without her cargo 
being unloaded, and consequently without a home cargo being Puuia ' 
loaded, the plaintiff should be at liberty to return to X<Mf* andAaotlier. 
don or any port in England, which is an extraordinary part of 
the contract. Such was the case, that the Russian government 
would not suffer the outward cargo to be unloaded ; and in 
that event, after the forty running days had expired, and the [ 208 ] 
plaintiff was at liberty to return to England, he acquires 
freight. It is very extraordinary that the charter-party con- 
tained no covenant to bring back the lead to London in case of 
the non-delivery at Petersburgh ; for the lead would probably 
be worth much less at Plymouth, or any other distant port, 
than in London* However the STOOL is to be paid on the lead 
being*delivered at any port in England. The object of the 
voyage was the return cargo. The ship was to carry 301; tons 
and some decimals, at the freight of eleven guineas per ton ; 
and the freight of a full cargo, at this rate, would have much 
exceeded 2500/. Since the homeward cargo could not be ob« 
tained, the defendants were, I suppose, to have their lead 
brought back, though it is not so expressed ; and it may be 
conjectured that the reason why the deed is so inaccurately 
drawn, was, that the parties inferred, that if the lead should 
not be unloaded, it would come back to London on the same 
terms on which the ship would return empty in case there was 
no return cargo ; but that is inconsistent with the other clause^ 
which makes the dead freight payable on the ship's arrival at 
any port in England /(a) for certainly the charter-party im- 
poses on the plaintiff no obligation to bring back the lead to 
London. This makes it a very extraordinary case ; and none 
of the cases mentioned by Mr. Abbot, or elsewhere, apply to 
afford a rule for the present case. Because, even supposing 
that the captain is bound by his covenant to bring hack«the 
lead for the S700/., it is nothing more than a contract to bring 
beck a certain quantity of goods, not indeed according to ^ 
rate of freight proportioned to any certain bulk or weight, but 
merely as a waggoner might agree for a gross sum to carry 

(a) Shepherd stated the reason cence obtained, which were to 
of this to be, that the charter* return to London, or any other 
party copied the terms of the ii« port in EnglamL 

goods 
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1810. goods in his own waggon firon London to ExeUr or elsewherv^ 
Now considering this as a mere oootract to bring certain goods 
^ io England^ I see no reason why the captain maj not eant 

Puller ^bat else he can by taking other goods on board for bis own 
andAootlier. benefit la common cases of charter-parties, there usually is 
a covenant that the freighter will supply a certain qqantity of 
homeward freight at the foreign port, and if he does not, the 
plaintiff has his action on the covenant against him. But sup* 
pose, instead of leaving the damages open, he stipulates, if I 
cannot provide a cargo for you, I will pay you so much, would 
not the owner in that case have a right to take goods on board 
for his own account ? His ship is at ftill liberty for him io 
make any other profit o^ and in such a case he doubtle» 
would insist on more or less liquidated damages^ according ta 
the chance he foresaw of getting freight home fix>m the place 
where he was going, be would raise or lower his demand ac- 
cordingly : and in such case I see no reason why the person 
who had stipulated to pay such liquidated damages sbouU 
be discharged from any part thereof on account of the profit 
which the plaintiff might make by the cargo supplied by any 
other person. I was at first much staggered by the case in the 
Court of King's Bench, which is very similar ; but there the 
captain did not bring home the lead, but instead thereof went 
to Siockhobuy and there sold the lead and got other goods and 
brought them home. Tbe plaintiff there called on the insurers 
on a very singular insurance, not of the diip, fireight, or goods^ 
but it was this : we, the underwriters, agree to pay a total loss 
in case the ship is not allowed to kmd a cargo at JPeier9btirgh^ 
This was in effect an insurance of the voyage ; there Messrs. 
PuUer demanded the sum of S600/., thinking they were bound 
to pay that to the owner ; but it was aaid for the defendant^ 
no, he is not obliged to pay the whole, but the whole, deduct* 
log the freight which the captain obtained at Siodckolm. This 
[ 300 ] strong difference subsists between the two cases i there the 
kad was the property of Messrs. PuUcr^ but the lead was not 
brought back, it was wAA at Stockholm^ and for aught that 
appears, the means which the captain had of obtaining any 
fireight at Stockhobny might arise fixHU the use he made of the 
lead there : and on that account, perhaps, the Court of King's 
Bench might think that the captain, who had not been autho- 
rized or directed to act thus, but had done ail this for his owa 
benefit, should not be entitled to that profit, leaving the im* 

derwriters 
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to pay the whole S500/. But in this case, on the IS^^* 
test consideration, we think that the defendants are not enti- "T"] 
tied to deduct from the 2700/. the profit which the captain ^, 

niade. Something was said, that if a full return cargo had Puller 
been provided, tlie plaintiff would have got more than he will andAnother. 
now get by the S700/. together with this freight ; but the 
plaintiff has said, pay me what you would have paid if a full 
return cargo had been obtained at Petersburgh^ and I will 
allow the return-freight out of it. I do not know how that 
would leave the balance ; it is a matter of calculation ; but 
bowever since it has been rejected, the plaintiff ik entitled to 
hit S700/. The rule therefore, which has been obtained for 
reducing the damages from SISR 16s. 6d. to 618/. I3s. 9d. 
by deducting the return freight, must be 

Discharged. 

The plaintiff having entered up judgment for the sum of 
3121/. lis. Qd. found by the verdict, Best Serjt. on this day 
moved that the judgment might be restrained to the sum 
claimed by the bill of particulars, which was a balance of 
1617/. lis. only. If it bad been understood at the trial that 
tbe plaintiff was proceeding to recover a greater sum than this, 
be would not have been permitted so to do. He will now ob» 
tain as the whole produce of hiis voyage 5523/. 16^., whereas, 
if tbe defendants had supplied him with a full return cargo, [ 301 ] 
be could not have been entitled to more than 4019/. 12f. 6d* 

The Court observed, that in an earlier stage of the cause the 
defendants had rejected the plaintiff's oSet to put the case on 
the same footing as if "tbey bad provided a full homeward 
cargo, and they must now abide by their election. It was hard 
enough to tie up a plaintiff at the trial by his particular; 
and although he bad here gone beyond it, be bad obtained 
no more than the judgment of the Court gave him, and no 
injustice was occasioned by the excess : they therefore rejected 
tbe application. 
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Sutton v. Buck. ^^^ lo. 

THIS was an action of trover for diver? quantities of Possesion of a 
timber, wood and materials. It was first tried at the traArfer,^o1d 
Norfolk summer assizes 1809, before Mansfield C. J. when an'cS^'withThe"" 
the plaintiff's case appeared to be this: — the ship Springs register arts, is 
with her cargo, belonging to Gardiner^ a merchant in London^ \n trover 
was stranded on the Blakeney Sands on the Norfolk coast. ^l!)|^rf for 
Gardiner went thither and succeeded in saving the cargo. On fhlp'beJils* 
the 1st of March by agreement, partly in writing and partly in wrecked. 
parol, he sold the vessel as she lay, being then a complete hull, der a general 
to the plaintiff for 600/. which the plaintiff paid him. Gardiner siTffideDtVitie 
sold her as a ship. A bill of sale was executed, but it could fn'^roven"^^^ 
not be proved at the trial on account of the absence of the at' The plaintiff 

' ■ . , , bourht and 

testing witness, nor was there any evidence of a registration, paid for a ship 
in compliance with the regulations of the register acts. The i^^^Acoast,^ 
plaintiff for some days superintended the ♦labours of 18 men wm^Si^?^" 
and two carpenters, whom he kept on board from the 2d of la*"- !»« tried to 

save lier but 

March till the 18th, constantly employed in endeavouring to siie went to 
get the ship off, and with considerable hopes of success ; but at Fendan\ pmseM* 
the end of that time the ship went to pieces. He then by his ^^l^'lf^^^ 
airents endeavoured to preserve the wreck, and advertised it for wreck, wiiich 

11. r ' r •* fl * J A A driftedonhis 

sale by auction; some pieces of it floated away, and a part farm: bddtiiat 
drifted on the defendant's farm, where the defendant collected it pl^Jevion'ena. 
and carried it home in carts ; the plaintiff's agents claimed it, "iw^'fw'Uiem 
and the defendant refused to deliver it, but said he should care- in tro^^r^ 
fiill> preserve it for the rightful owner. There was evidence manor i» not 
that the <lefendant broke up those parts of the wreck in an un* ^In^tak^^g, 
skilful and injurious manner, by sawing off the beams. Mam* ^otof tJie^°' 
field C. J. nonsuited the plaintiff, without any question respect- owner, and 
ing the damages thereby occasioned, upon the ground thfit the parts of a ship 
vessel was sold as a Bhip, and that registration of the transfer 1^^, w"h» 
was necessary to confer 9ny title on the plaintiff. . the owner are^ 

Sellon Serjt. in MicJiaelmaf t^rm bad cibtained a rule nm to there to take 
set aside the nonsuit and have.a, qew trial, upon? three grounds* hUn. 
1st, That this was a wreck- and not a ship ivitliia the scope of *i ^^ J 
the register acts, and that registration of the transfer was there- 
fore unnecessary, . Sdly^.Tbatin troTer it >r as Unnecessary foe 
th? plaiptff tp proire apy iUle at a)!^ jpr ^t a ^pff^ndant in troter 
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» 18 by law presumed to be a wrong doer till be shews the contrary. 
Sdly, That even in an action founded on a contract, it would 
not be necessary to produce this evidence ; but if it were neces- 
i£, sary to shew any title, the bare possession which was proved to 
be in the plaintiiT, was title sufficient. 
Peckwell 2lx\A Frere Serjts. in Hilary term shewed cause 
}4 ] against this rule. This was a perfect ship when sold, as the 
plaintiff by his own case and by his acts has admitted ; for 16 
days after the sale he was in possession of her as a ship, and 
treated her as such with great hope of saving her; and the ad- 
ventitious circumstances of narrow tides and adverse winds 
which occurred some weeks afterwards, cannot alter the state of 
things which subsisted at the time of the sale. If registration 
was not necessary in this case, it will follow that it is never oe- 
ceasary, unless at the time of the sale the ship be afloat, sea- 
worthy, completely well found, and in no state of immediate 
periL No other line can be drawn. This case is not within 
the indulgence granted by 34 G. 3. c. 68. f . 16. on which it will 
perhaps be contended, that this ship never returned to port^ 
and that therefore the ten days after her return, within which 
tbe transfer must be registered, never began to run ; for by re- 
ference to the antecedent words of the section, it appears, that 
the latitude of ten days is given only when the ship is absent, 
$o thai an indorsement or certjficaie cannot immediaitly he nmdtj 
bnt here no such impossibility subsisted ; fi>r the buyer and 
seller were both on shore on the spot, with access to the ship's 
certificate, and both might have registered it, and the indolg- 
ence was therefore not necessary. There are also other re- 
quisites not at all dependent on her return to port : by s. 14. 
every transfer must be in writing ; this agreement was partlj 
in writing and partly by parol. In 8 East, 399. Moss v. C%ar- 
nockj it is held that the title vests in the vendee only from the 
time of complying with these requisites. Sdly, The possession 
is not sufficient title. The cases of Moss v. MiUs, 6 Eatij 
145., Robertson v. French, 4 East, 130., Camden v. Anderson, 
5 T. R. 709., Thomas v. Foyle, 5 Esp. 88., relate to the point. 
The registration of the transfer is not required with a view to 
the security of the title of individuals^ but for purposes of 
public policy, and the statute makes the transfer void, not as 
between the parties only, but as ta all the world, as to nay one 
[ 305 ] against whom the plaintiff may declare in trover. This was ' 
fully settled in the case of fFesterdcHv. Dafcy 7 T. R. 906., 

which 
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which arose soon after the passinfi^ of the act, the intent of ISIO* 

whidi is well stated there in the judgment of Grose J. : but the ^ 

end of the statute would be defeated, if such a transfer as this ^ 

wouM suffice : and the question can hardly arise in any case at all^ Bvtm. 

if it is not competent to discuss it in trorer, for the title to MpB 

it more usually tried in that fom of action than in Any other. 

In trorer the possession it only important as affording a prei 

mitoption of property, but like any other presumption it maybe 

rcAmtted, and here it is rebutted by the plaintiff expressly shew* 

ing that the ship is the property of Oardiner. Independently 

of the register acts, a ship is a species of property the transfer 

of which cannot be evidenced except by written documents; it 

is. the largest and most ralnable species of moveable property; 

it does not pass by mere delivery, as it has often been held ih 

^he case of part owners; and there is no mai^et overt for ships. 

"With relation to the effect of the register acts, a new trial would 

lie useless to the plaintiff, for it would not enable him to prove 

thai he was entitled to the ship on the Slst of Marehy when th^ 

cause of action arose; because in Moss v. Chamock it has been 

bedded that the title accrues only from the time of complying 

with the requisites of the register act, which had not then been 

done: and to hold that trover could be maintained upon the 

possession, when it is thus accounted for, would entirely ovei^ 

throw the cases of IVesierdett v. Dak^ and Camden v. Andn^ 

son. Jtoberlson v. French does net aflect the case, for that was 

a question whether the plaintiff had an insurable interest, but 

there may be many insurable interests short of the absolute 

property in a ship. Besides, the authority of Camden v. Ander^ 

son was not cited in that case, consequently it must not be eon^ 

sidered as overruled thereby. Nor can the plaintiff stand on 

any supposed special property, because on his own shewing, he [ 106 ] 

daime the absolute property, and not a special property. If, 

therefore, this action can be at all maintained, it must bd on the 

plaintiff's possession of the materials, not of the ship; but the 

defendant, when he came to his case, would have proved that 

on the 21st of March the possession was not in the plaintiff, 

but in the Marquis Townshendy the lord of the manor on whfcfc 

the wreck was thrown, and whose tenant and bailiff the defend^ 

ant was. It therefore cannot avail the plaintiff again to cariy 

-this case to a jury. 

Sellony contra. The question is decided by the situation of 

the parties : the defondaiit is a mere stranger and wf ong-doer. 

Vol. IL X against 
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1810. against whom the action of trover may well be supported oa 
^ the possession, without any title in the plaintiff. Secondly^ if 

9, this were an action arising on a contract, the plaintiff has suffi- 

BucK. eient title to enable him to recover. 2 Williams^s Sound. 47. 
Wilbraham v: Snow; the note of the learned editor gives a full 
view of the grounds on which trover may be maintained. It 
lies either on an absolute or on a special property. If the pUiiib> 
tiff had not the absolute property, at least he stood here as the 
agent or bailiff of Gardiner y and on tiiat special property he 
may maintain trover. ^ So possession with an assertion of 
property, or even possession alone, gives the possessor such a 
- property as will enable him to maintain this action* against a 
wrosg-doer ; for possession is primd facte evidence of property. 
1 Salk. S90. BlackhanCs case.^* If this were not sa^ a feloa 
could not be convicted on an indictment, without proving the 
prosecutor's title to the goods stolen. But the principle of 
law is, that a mere wrong-doer shall never in any ease dtqpnle 
the possessor's title. 1 Easiy 244. Graham v. PeaL In ties* 
pass the plaintiff was in possession under a mere void lease of 
[ 307 ] a rectory, but it was held that the possession was sufKcient as 
against a mere wrong-doer. It is not, therefore, enough to 
shew that somewhere else resides a stronger title. ^Mamfidd 
C. J. asked, since it was clear that Gardiner could vecover io 
trover for these materials, how should the damages be appor- 
tioned if the plaintiff also could recover ? In the old action of 
detinue, if two sued a bailee for the same charters, he might 
pray that the plaintiffs might interplead.] The defendant 
might in that case plead the first recovery in bar of the second 
action, averring that it respected the same identical goods ; and 
as to the measure of damages, whoever recovered first should 
recover the full amount, for if it were the bailee, he is answer* 
able over to the other, and the recovery might be pleaded 
against the other : or it might be given in mitigation of da- 
mages : but if not, yet in many cases a man by his own misfaaa- 
ance subjects himself to two actions for the same matter. JBor- 
9et V. Maynardj Cro. EL 819., and Rackham v. JeMUfy 3 Wilt. 
33?., are also authorities to shew that the possession is snffi* 
cient. Supposing that the transfer of the ship was void,^et at 
the moment when she went to pieces it ceased to be a ship; but 
at that moment, and afterwards continually until the act com- 
plained of, the^piaintiff had possession of the wreck, and the 
absolute property in it, as goods which he had bought, paid for, 

and 
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^mmdimt^ in poa^es^km of^ thbughlie was before merely the>lMiilee 
^f OWrdiiffr, aft to the ihip; • • . »!<.:•., ; 

MAifsFfRLB C. J. ■Suppose a man ghres me a dii^ wUboat 
'm re^kr coropiiance witft the register ^acl, and I -fitfitoutiait 
'SOOli'^iepeutey see wiut a doctrine it is that anotber man. may 
^take itfirom ine, and I have no remedy. 'The only doubt eg 
tbe ease, I think, arisea from the register acfl, lest if we should 
decide that any property passed by die transfer, it shoidd mili- 
^te against that act, and 1 have never been able entirdy Id 
free my mind from that donbt; but at present I think that on 
Ihe circumstances, the plaintiff might maintain troven The 
case is thisr here is a ship stranded r she is certainly consi- 
dered by all parties as a ship belonging to- ihrdmer r- hodees 
not think- her worth taking much trouble^ abouti; be sdb ber 
to Suiion, Who thought her an advantageous piirchaseat 600/., 
and who pots on board 18- men fer the purpeaaof getting the 
ship off, having a hope that she might still be saved and used as 
a ship. There had been abill of sale, but no registration; but 
as to the bill of sale, the transaction was void, both beeauae 
there was no written -transfer proved^ and no registration t .and 
it struck me on the trials -that na property passed thereby te 
the plaintiff, because the delivery' was made to him. as to an ab- 
solute vendee. But, however, it is. clear that Gofdineriid 
deliver her to the plaintiff, with inteilt that the plaintiff- shotild 
have her and keep her, he was, in every sense of tbe wond, in 
possession of the ship ; he being in possession, the defendUt 
saws and cuts some parts of the wreck, not, 1 suppose^ with a 
view of doing mischief, but as he himself says, .with an intent 
to keep it for the owner, whoever he should be. Now thus the 
title stands, as it was proved at the triaL If mere possession 
will make property, to be sure here is possession, taking it with- 
out reference to tbe register act. If Gardiner bad saidy I give^ 
«r labandon the ship to you, and the plaintiff had said, I will en- 
deavour to save her, and had laid out great sums of monejc, and 
Jailed, might a stranger come and take possession of a part? it 
would be a monstrous thing to say that he could so do;. Here 
the case is stronger ; for in all equity and conEcience the plain* 
tiff is the vendee, and has paid his mpaey. Now is this io any 
degree different from other cases of special property ? ' The 
register acts have not said that a roan shall not give a ship, and it 
seems strange to say that a gift by A. to B. should be defeated 
by C. 1 do not see how the payment of the money makes this 
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tTMBfiw to diflSnr from a gift ui that respect i and tbougfa tbm 
plaintiff fails to establish a complete title to the ship^ oil ae* 
eotiiit of the Don-conspliaiice with the register act, yet that 
question k to be dispvted only between Gardiwr and the 
plaintifly and it would be a strange thing to say that the de- 
fendant can tahe possession* In fFesierdett v. Dakf the peiw 
scMi to whom the diip was coareyed bad su&red his former 
partner to continue to manage it, so that as to all the world, 
the Ibrmer partner continued owhier. 

LrAWR'aifCB J. There is enough property io this fdaiatiff 
to enable him to maintain trover agaiast a wrong-doer^ gad 
although it has been ui%ed that the contiTact is void with re^ 
spect to the riifbts *of ihird peraons, as well as betweefi the 
parties, yet as far aa ^regards the possession, it is gpod as 
againstallexoept the vendor: himsdifi There is a difi^rence 
made in the books betwecdi a vrong-doer and one acting under 
colour of a titles In the case of Armofyy. Dekmirie^ 1 Sir^ 
605, the bare possession was held sufficient in order to recover 
against a wik>Qg^doer ; yet that boy had no more title to the 
jewel than the plaintiff to this ^}npi and though the plaintiff 
had no absolute property as agaiilst Irarcfiiier, yetheolained 
under Gard&ner^ and had the possession against those who 
lortiously took the goc^ without colour of right I am of 
opinion that the nonsuit should be set aside. 

Crambbb J« expressed the saaia opinion. Here the plaish 
tiff has possession under . the ri^^tful owner, and that ia sufi* 
aient sgainst a person hating nO colour of right. An agisleiv 
ftow a earner^ a fhctor, may bring trover s even a general bail^ 
ment will suffice, without being made for any special purpose^ 
but only for the benefit of the rightful owner, fibre ia a 
general bailment. It would be monstrously ineonvenieat if a 
wrong-doer could come and take things out of the posseaaioa 
of him who had the possession under the rightful owner.. I 
am of opinion that the nonsuit should be set aside. I say 
nothing about the measure of damages ; it is not necessary ta 
decide that here. 

Rule absolutiu 
The cause was again tried at the Narfolb spring asajgeSf 
1810, before Grose J. where the plaintiff recovered a verdict 
for SOO/. damages : and Peckwell on this day moved to set ii 
aside upon two grounds. First, the evidence was, that two 
or three thousand pieces of the wreck were ca9t on the aborei 

of 
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of f he nmiKMr, wliereof the Marquis of Toumsend wm the lord, ISIO. 
and the defendant was bailiff, and on another contiguous ma* 
nor ; and two large pieces were fast in the sand. The defend* ^^ 

ant first collected the smaller pieces, and lodged them in the Buck. 
manor pound, and he receiTed both ft^m the plaintiff's agents 
mt the time of the transaction, and from his counsel at the trial, 
the highest praise for his zeal and diligence in this work, stf 
that there was originally, he said, a clear assent ib the act, 
and it was not until the defendant began to break up the larger 
pieces in a manner which the plaintiff's agent disapprored, 
that any dissent was expressed ; and for that cause only did 
the> plaintiff bring his action. The plaintiff gave evidence at 
the trial that the parts were carelessly and unskilAilIy sepa* 
rated ; but tinder the circamstances the object was not so much 
to aave the wreck in the best possible manner, as to save it at 
flilK The» learned judge directed the jury that there was no 
pretence to call this a wreck ; but if it were not soch a wreck 
aw became absolutely forfeited, and the property of the lord, 
^at it was soch a wreck as the lord was bound by law to inter* 
pose and take care of, and on which he therefore had a lien for 
isalvage ; and it was not proved that any salvage bad ever been 
tendered for the preservation of the two larger pieces. There [311] 
as a material distinction between that species of wreck, which, 
foy having lost all marks of ownership, is absolutely forfeited, 
aind that which the lord or his grantee is bound, upon claims 
made by the owner within a year and a day, to restore. The 
etat. 8 Ed. 1. c. 4, is, ^Concerning wrecks of the sea it is 
agreed, that where a men, a dog, or a cat escape quick out of 
the ship, that such ship nor barge, aor any thing within them 
shall be adjudged wreck : but the goods shall be saved and 
kept by view of the sheriff, cor6ner, or king^s bailiff, and de- 
livered into the hands of such as are of the town where the 
goods were found ; so that if any sde for those goods, and after 
prove that they were his, or perished in his keeping, within a 
year and a day, they shall be restored to htm without delay ; 
and if not, they shall remain to the king, and be seized by the 
sheriffs, coroners, and baili£&, and shall be delivered to them 
of the town, which shall answer before the justices of the 
wreck belonging to the kin^. And where wreck belongedi to 
another than to the kiag, he shall have it id like manner.** 
This distincUoii is still nK>re strongly marked in the case of 
JHwnUkm v. Daoii^ 5 Burr. 8739., which was tforer for casks 

of 
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1^0- tallow : the defendant contended that as nothing; quiek escaped 
I firom the ship, the wreeked goods were absolutely forfeited ; 

^^ but the casks being branded and marked, the Court held that 

Buck. they were preserved to the plaintiff by those indicia of owner- 
ship. Much was in that case said about known ownership, 
and the distinction was. acknowledged, that where the owner 
is not known, the goods belong to the lord ; where they are 
known, the owner when discovered, may claim them : bat it 
can hardly be law, that if two casks come on shore, the one 
marked and the other not marked, the lord is bound to pre- 
serve that which is marked, and is at liberty 'to abandon the 
t>ther : and if he is bound to preserve that of which the owner 
is unknown, he has a lien for the salvage. Nichokon v. Chap^ 
[ 312 ] <n^ 2 ft' Bl. S57., it was admitted by Eyre C. J., that sal- 
yage would be due for goods lost by the perils of the teas, 
though not for goods which accidentally floated away in a na« 
vigable river. Secondly, the- defendant had one entire right 
to save the whole of this wreck, and the plaintiff could not 
restrain his right to the saving the parts which he could not 
himself preserve, and forbid him to touch that which the plain- 
tiff could save. He acquiesced in the defendant's act, and the 
acquiescence goes to the whole. If the defendant once began 
to save the ship he was entitled to save the whole. [^Aiansfiel 
C« J. You state it as ^ duty incumbent on the lord to savi 
the wreck : where do you findthat duty ? I consider it not 
a doty, but as a mode prescribed by which the lord shall entitle 
himself to the property in case the owner does not claim it..- 
Would any action lie against the lord for not saving wreck ?^ 
PeckweU contended that it would. [Lawrence J. Did you evei 
bear of such an action ?] In this case the owner was unknot 
to the defendant until two days after the ship was entirely 
stroyed. 

Mansfield C. J. The plaintiff's agents were employe-^ 
about the ship : he had men on board working on her befoi 
she went to pieces. Though the defendant, might not knoi 
the owner, it was sufficiently notorious in the oeighbouriioa^^^^ 
who the owner was. 

liAWRENCB J. See to what length that argument would 
We should have lords* of manors ^ing on board ves^ela ai 
aaying, << Here is a crew on board, but I know not the own^ 
uxkA I will therefore break the ship to pieces." All would 
violence and outrage. Uulexefose^' 
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RXJDING V. MaNNIT^G. May 19. 

J\EST Serjt. moved that a fine might pass under the follow* Affidavits of 
JLJ ing circumstances. Tindalj one of the conusors, was de« xA^men^of 
tained a prisoner at Verdun in France; the notary public to Jj^ri^Sten 
whom he applied there, refused to put his attestation to the in- ^^^ ^^^ . 
atrumenty unless the conusor would pay him a large per-centage ed by anotAir 
cm the value of the lands conveyed. This Tindal refused; be a forego oo^ 
swore ihe affidavit before a person named Paron at Verdun^ Jj^ S^S^** 
and it appears by an affidavit now produced, and made by a meot of extor- 
banker now in London^ that Paron is a justice of the peace re- Bruuh pro* 
sident at V^rdtaiy and authorized to administer an oath. The £Lmv*t coun- 
extortion of the notary appears by the certificate in writing of ^fii^^^ 
Tindal the conusor himself. "i^^^ **!5.;®*f 

The Court held that this was insufficient : if an affidavit of But u mwt be 
this (act, as well as of the acknowledgment, had been made by oFtbccircum- 
the conusor before the same magistrate, it might have sufficed ; '^^<^^ 
bat any motion to dispense with the usual practice of the Court, 
must be bottomed in an affidavit of the circumstances which 
take the case out of the general rule, and in this instance there 
is no such affidavit. Rule refused, (a) 

(a) Heath J. was ahseat this day. 
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[ 314 ] 

May Vi. 

HIS w|is an action upon the case. The declaration con- iftheproxi- 
taincd three counts, the first of which stated that the de- 3^^fJ*Kthc 
fendant unlawfully placed and kept until the time of the griev- Pj!^.^°^,'^'" ^' 
ance, upon the common highway, a large quantity of lime, lime though the 
rubbish, and dust, by means whereof divert large quantities of E^'them'^fra^ 
lime, and other dust and light particles were raised by the Sndanf ^hc**** 
wind and air, and blown over, upon, and about the hij^hwav, cannot recover. 

' 7r7 ^'-''At least if the 

_. , . . ^ . ^ ^ mischief be ia 

part oecaiioMd by the misfensance of a third person oot sued. 

ui, placed lime rubbish in a hij;hway, the dnst blown from it frightened the horse of B., and nearly 
carried Mm into contact with a passini^ waf^^n, in avoidinjj^ which he unstkilfiiliy drove over other rub- 
bish placed io the road by C, and was overihrowu and hurt ; held that upon a count stating these facts 
B. could oot recover iisaimt A. 

by 
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hy means whereof the plaintifTs horse, drawing bis charse klong 
the highway, was so frightened, that be ran and dragged the 
chaise over a certain other large heap of rubbish then lying 
and placed in the said highway, by means whereof one of the 
shafts of the chaise was broken, and the horse being further 
alarmed thereby^ ran and dragged away the chaise, with tke 
shaft thereof so broken, with great speed and violence, by means 
whereof the plaintiff was thrown with violence out of the chaise, 
and greatly cut, bruised, and wounded, and his chaise was da- 
maged, and the plaintiff, by means of the premises, also became 
very ill, &c. The second count stated, that the defendant 
wrongfully placed and kept upon a public highway a large 
heap of rubbish, by means whereof divers large quantities of 
dust, and other light particles, were raised and blown about by 
the wind and air, and issued therefrom, and were carried aboat 
and over the said highway, whereby the plaintiff's horse, which 
he was then driving upon the highway in a certain chaise, was 
so startled, that he ran and carried the chaise with great force 
and speed across the highway towards a waggon then and there 
passing, to the great and imminent danger of the plaintiff, who 
was then in the chaise ; whereupon the plaintiff, in order to 
avoid being carried and forced against the waggon, endeavoured 
to pull and bring the horse round to the other side of the road 
therefrom ; and in so doing, and endeavouring to avoid the 
imminent danger of and firom the waggon, the chaise was forced 
and carried upon and over a certain other heap of rubbish or 
dirt then placed and being in the highway, whereby one of the 
shafts of the chaise was broken, and the horse so terrified 
thereby^ that he ran off with the chaise with great speed and 
violence, whereby the plaintiff was thrown out of the chaise 
with great violence, and greatly wounded, and the chaise was 
broken, and the plaintiff became ill, &c. The third count 
stated that the defendant wrongfully and unlawfully placed and 
kept a quantity of lime and other rubbish at the side of and 
upon a public king's highway, from which rubbish there was 
raised and blown about by the wind, a great cloud and quantity 
of lime, and other dust and light particles, by means whereof 
the plaintiff's horse, then and there drawing his chaise along 
the highway, was so startled that he ran away with the chaise 
with great violence, and by means thertqf the plaintiff was 
thrown from the chaise, and was wounded, and the chaise was 
broken ; and by means of the premises^ the plaintiff became 

sick. 
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wck, was prevented fron transacting his lawful business, and 1810. 
wnm obliged to expend money in his cure. Upon the trial of 
^bis cause at fVesiminsterjni the sittings after last Hilary term, 
before Mansfield C. J., the evidence was, that some bricklayers Adam. 
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iployed by the defendant had laid fourteen barrows foil of 
linae rubbish before the defendant's door; the plaintiff was 
passing in a single horse chaise ; the wind did raise a whirl- 
^nd of this lime rubbish, and that frightened the horse, which 
vsaally was very quiet; he started on one side and would have 
von against a waggon which was meeting them, but that the 
plaintiff hastily pulled him round, and the horse then ran over 
a lime heap lying before another man's door; by the shock the [ 316 ] 
«baft was broken ; and the horse being still more alarmed by it, 
mn away and overset the chaise, and the plaintiff was thrown 
^ut and hurt. Mansfield C. J. was of opinion, that the allega« 
lions in the first and third counts were not substantiated, and 
that the charge in the second count was nearer the real case, 
and upon that count he directed the jury, that if the mishap 
was occasioned either by pure accident, or owing to the plain* 
tiff not being a very skilful charioteer, the plaintiff was not en- 
titled to recover: if the placing of the lime rubbish before the 
door was no more than a person would do in the usual course ' 
of business, it might be considered as a mere accident: if there 
Was blameable negligence, they would find for the plaintiff. — 
The jury found a verdict for the defendant. 

Shepherd Serjt. now moved that the verdict might be set 
aside and a new trial had, on account of a supposed misdirec- 
tioB of the Chief Justice. If the defendant was to blame in the 
Crat instance in placing the rubbish there, it is not enough for 
Hm to say that if the plaintiff had not pulled bis horse quite so 
iaard be would have escaped the danger: the law is not made 
Mnevely to protect the most skilful, but all the knig's subjects 
indiscriminately. If the trap^door of a cellar be left open, a 
^thild may easily fall into it; but it is not therefore innocent 
'^lecause a vigilant and active man may avoid it. Nor is the 
^naltiplicatiOR of dangers arising from the acts of several per- 
sons an excuse ; for if it were, the perstfn who placed the 
second heap of lime rubbish might equally say, it was not my 
lieap that caused the injury, but the dust which Wew (torn the 
^fendant^s heap. The cause of the raiaebief which happened 
in the plaintiff's turning suddenly to avoid the waggon, is the 
putting the ficst heap of rubbish in the umA; it casaot be at- 
tributed 
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tributed to accident, and it ovg;Iit not to have been left to tbe 
jury to decide, ^whether the placing rubbish in the road^ which 
was a criminal nuisance, was a matter of accident or not In 
Bush V. Steinmarty 1 Bos. 8f PulL 404. it was held that a de- 
fendant who had employed workmen, who placed rubbish in 
the road, was answerable for the damage sustained by a plain- 
tiff who was thereby overturned. 

Mansfield C. J. I believe I told the jury, that if they 
thought the plaintiff's running against the second heap of rub- 
bish was owing to his not being able to manage the horse, they 
should find for the defendant. But is not this too remote to 
affect the defendant in this action ? Here is a heap of rubbish : 
the dust arises from it; the horse runs towards a waggon, and 
the driver, without necessity, tliat is, without the necessity, of 
turning his horse so violently as he did, pulls him that way. I 
rather thinlc it is either accident, or inability in the driver. 

LiAWBEMCE J. The immediate and proximate cause is the 
unskilfulness of the driver. 

The Court refused the rule- 
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Solomon v. Bewicks. 

THIS was an action of covenant against the defendants, who 
were members of the Sun fire-office, upon a deed poll — 
containing a policy of assurance against fire. The defendants- 
pleaded that the damage sustained amounted to 100/. and no^ 
more, and averred that after they had notice of the loss, tbejr" 
tendered that sum, and they paid the money into Court. Th^ 
plaintiff took out the money, and took issue on the amount of 
the damage : Upon the trial of the cause at Weiiminster^ at the 
sittings after the last Michaelmas term, before MansfieU C« J., 
the jury found a verdict for the defendants. 

Shepherd Serjt. in Hilartf term obtained a rule nisi for ar- 
resting the judgment upon the ground that the action being 
brought to recover uncertain damages, a tender could not be 
pleaded at common law, and that the statute 19 O. S. c. S7. 
5. 7., which enables the defendant in n^arine policies to pay 

money 
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money into Court, did not extend to this species of policy : he 
udmitted that the rifg^ht to plead a tender and to pay money into 
Court were convertible, and observed, that the Court upon that 
ground had permitted a tender to be pleaded in cases of marine 
policies* The preamble of the seventh section recites the hard* 
ship of putting the defendants to costs in actions upon such po- 
licies, which, by reference to the foregoing sections, is found to 
be policies on ships, no other policies being therein described, 
and the whole purview of the act is to regulate marine insur- 
ances. Before this act, as therein is truly recited, 'defendants 
on policies could not bring money into Court nor plead a ten- 
den Anon» 11 Mod. S70. It was held that a tender was not 
admissible on a policy of insurance. But in Johnson v. /jaff« 
easterj 1 Sir. 576. the Court held on demurrer that a tender 
might be pleaded to a quantum meruii. In S JBof . Sf Pull. SS4r. 
J'ail V. Pickfbrd^ in assumpsit against a carrier for goods lost 
by sinking in a barge, the defendant was not permitted to pay 
money into Court. 

Lens Serjt. now shewed cause. The plaintiff is not to be 
allowed first to put the money in his pocket, as he has doney 
and then to object to the sufficiency of the plea under which he 
accepts it. [Liawrence J. The act of the parties cannot make 
that to be a good plea in law which is not such.] The words 
of the seventh section are general, and apply to policies of in« 
surance against fire as well as other policies ; and all insur- 
ances, whether marine or against loss by fire, are equally within 
the mischief. It is equally dangerous and inconvenient in the 
one case as in the other, that a defendant who is willing to pay 
what is justly due, should be compelled to go on. It is incum- 
bent on the plaintiff to shew that the case is not within the mis- 
chief. The same defendants have in other cases repeatedly 
pleaded the same plea, but the legality of it has never come 
into question. It was first advised some years since by Bayley 
J.y then at the bar. 

Shepherd and Best Serjts. in support of the rule. This is 
not cured by verdict, and as the objection appears on the Ire- 
cord, the Court i& bound to arrest the judgment. The whole 
purpose of the act is to facilitate the maritime commerce of 
Great Britain : the title confines it to that object. It some- 
times happens that matters totally distinct are comprehended 
in one act Jot parliament, but where the subject-matters are at 

all 



iBia 

Solomon 

V. 

Bewioke. 



[319] 



319 CA8B8 iw EASTER TERM 

J8ia all cognate or conneeted, as htre they ar^ Ae act must \ie f on- 

^ fined to the subject matter which the title and preamble pur- 

^^ port to regulate. The ei({hth section, exempting from the 

Bewicke. operation of the act persons resident in Turkey^ &c. decisively 

proves this : Uiat clause cannot apply to fire insurances. 

Mansfield C. J. How does the seventh clause, construe 
it as you will, relate to marine insurances, or regulate them ? 
It is quite out of the title of the act. It probably occurred to 
some person while the act was pending in parliament, that it 
was a very bard thing that defendants could not pay money 
into Court in actions on policies, and he therefore inserted this 
clause. It has nothing to do with the purview of the act. The 
[ 330 ] mischief is exactly the same in the cases of marine- and of other 
Hisuranoes, and posnbly the person who framed the clause might 
bave that in bis contemplation ; and it is hard to believe thai 
there would not have been by this time another act of parlia- 
ment to redress this grievance, if it had not been apprebended 
that the existing law already applied to it. If the eounsel for 
the plaintiff wish to take time to enquire into the practice of 
other insurance offices, and can find any thing in the course of 
the present term to alter our judgment, let it be nKsntioned to 
vs ; but here is a clause, certainly general, and the words are 
large enough to extend to all policies of assurance: the plaintiff 
himself in his declaration calls the defendant's deed poll a 
policy of insurance : and the question is, whether there be any 
thiag in the act which necessarily confines it to nuurine iasnr* 
aaces. The general purview of the act relates certainly to nut- 
rine insurances, but how many cases are there, as it baa pro- 
perly been admitted, where acts of parliament extebd to tbinga 
wholly foreign to their purview ! 

Heath J. I am of the same opinion. The mischief is the 
same in both cuses, and the law is the saaie ; and the expositiim 
of cotemporaneous usage fiivoura this construction. As ip tbe 
last clause, reddendo singula singulis^ it applies only to each 
parts of the act to which it is applicable. 

CHAMBax J. The words are plain and unambigaoaa, and 
there is nothing in tbe statute which necessarily confines it to 
tbe case of marine insarances. 

liAwftENGB J. Unless there is MmeAing in the aet which 
neoeasarily compels Courts of justice to restrict its open^iea tn 
marine policies only, tbej mast eonslrue it as extensively as the 

mischief 



• J 
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XQiflcIiief) and tbeie is as oioch reason to have aionej paid into 1810. 
Court OB a fire insurance as on any other. 



Rule discharged, unless stronger rea- ^^'-ouos 
sons in fiivour of it should be ad- Bewi'c&e. 
duced within the term. 
The case was not again mooted. 



CoLUHs and Waller v. Nicuolsok. AToy 15. 

THIS action was brought bj the plaintiflSi tp recover the Ao attorney's 
amount of their bill for business done by them as soli- in|ra"baiik-'°' 
citors for the defendant, who had been a bankrupt, in obtaining ^?e?i^?be 
bis certificate. Upon the trial of the cause at the sittings after fij^aed and de- 

1 . 11^. « « ^ * ..^ w 1 livcred a month 

last Michaelmas term at Guildhall^ befi>re Mansfield C. J., the before be can 
plainti& obtained a verdict for the amount of their demand ; obtalli^^ the 
but an objection was then taken, upon which also Best Serjt^ w^g^^ture 
in IlHarj/ term obtained a rule nisi to set aside the verdict and ^ bminen done 
enter a nonsuit, that the bill, which had been delivered by the 
plaintiffs to the defendant, had not been signed by them pur- 
suant to the statute 2 Geo. 9. c. S3, s. Sd. 

Shepherd Serjt. now shewed cause against this rule. This 
Species of business is not business in any Court of law or equity, 
tior subject to taxation by the officer of any Court, and there- 
fore the statute does not apply to it. This is neither business 
tlone fi)r the petitioning creditor, the costs of which, up to the 
time of the choice of assigneesi which by 5 Geo. 2. c. SO. s* S& 
ia to be paid by the petitioning creditor, andais taxable by the 
cu>nimissioners of bankrupt, nor is it of the oescription of such 
Subsequent costs as by sect. 46. are directed to be paid by the 
Assignees, and are to be taxed before the master. This is [ 322 } 
lousiness done for the bankrupt in applying to his creditors, and 
%o the Lord Chancellor in order to get his certificate signed by 
them : and none of the statutes passed respecting bankruptcy 
ut all apply to it. Since this statute expressly gives the master 
siuthority to tax the costs, it is to be inferred that he derives it 
from this only, and did not before that act possess it, and the 
«ct certainly does not extend to this case* 

Mansfield 
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1810. MAKdFiELD C. J. That 4# trtte ; and that circomstanceibr 



*! a time begat doubts ih the Chancellor, whether he could iaane 

and Another ^" attachment in 8Uch a proceedings ; but it is now settled that 
V. he can : and it is verjr reasonable that it should be so, other-- 

NicuoLsoN. wise it would be ii! the powfer of an attorney to plunder a poor 
bankrupt, and he would have no redress ? bot it 19 now decided 
that all proceedings by petition to the Chancellor are proceed-^ 
ings in Chancery; and causes of the utmost magnitude and 
importance come on in that shape ; and this is a proceeding in- 
the cause, and taxable by the master. I should have thought 
that the business done under the commission would, without 
the aid of the statute 5 Geo. !?., have been taxable by the master.. 
In ordinary cases assignees have only to get in debts under the 
commission, and have no business before the Court ; but here 
is a proceeding in Court. An applicatFon must be made to the 
Chancellor to have his signature to the certificate, and it haa 
long been settled, that where a bill contains one item which is 
a proceeding in a Court, all the residue of the bill, though it 
be even a bill merely for conveyancing, is taxable. 

The Court unanimously concurred in making the rule for a 
nonsuit 

Absolute* 
Best in support of the rule. 



[323] 

Majf 15. Holmes r. Kerrison. 

No debt a^ fTTIHlS was an action directed by the Court of Chancery* 
iimMe after JL The defendant was a batiker at Norwich^ and bad fkiled r 
pmentedVor the plaintiff had some years since deposited money with bim^ 
^^^^S^onihe ^^^ which she held his promissory notes payable at a certain 
fiiuiite of limit- number of days after sight, and bearing 3 per cent, interest, 
to such a note. Upon these notes the action was brought, and the defendant 
SiTpJi^ted pleaded the statute of limitations. Upon the trial of this cause 
M^^SJiSFore ®* Guildhally at the sittings after last Hihry term, before 
the action com- Mansfield C. J. the defendants insisted on the statute, but of* 
" "*^ * fered no evidence that the bills had ever been presented for 

payment six years before the action commenced, and there was 
ou the other band some evidence that the bills were still un- 
paid ; 
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pail ; for the chief clerk of the bankin^^-house produced a book 1 ^10. 

coDtaiDiDg an account of the notes of this description which had ^ 

lieen issued, and such of them as were paid from time to time, ^^ 

-urero marked in this book as paid : but no such mark stood KeRaisoN. 

against the entry of the plaintiff^s notes. The jury found a 

irerdict for the plaintiff. 

Best Serjt now mored for a rule nisi to set aside the verdict 

mod have a new trial. 

But The Court were clearly of opinion, that since no debt 
arose upon a bill payable after sight, until a presentment for 
payment, and since there was no evidence that these bills had 
ever been presented for payment, there was no proof of a com- 
plete cause of action at any previous time, from which the sta- 
tute of limitations could run ; they had therefore no doubt 

upon the question ; and 

Refused the rule. 



[ 324 ] 
LfLOTD -t. ArCHBOWLC. ^^ ^j^ 

PECKWELL Serjt. had obtained a rule nisi to set aside if arbitmton 
the award which had been made in this case, on account euini»^^the ^ 
of the admission by the arbitrators of improper evidence. The ^Jjethey my 
action was brought for goods furnished by the plaintiff, who wahre Uie ob- 
was an ironmonger. JLtvermore^ a witness, who proved the tothecompe- 
delivery and value of the goods, was the principal manager of n^^tbavbe /* 
the plaintiff's trade : and he received for his services a certain JjJJJtAatfcilr 
salary, and besides that, a certain proportion per ceni. on the owgh ttohy e 
profits of the plaintiff's whole trade, and inclusively, on the iwrty. 
profits of the demand in question. The defendant's attorney J^i^J^j^uuiAn 
insisted before the arbitrators, that this made the witness a !?*?"J"f*^^ 
partner, that he therefore ought to have been made a co-plain- donaut pvt- 
tiff, and that the plaintiff alone could not recover. The arbi- ^t^totb* 
trator, after further examination of the witness, awarded S8/. ^^jS^y^ ^ 
to be paid to the plaintiff. Stooi'bSle- 

Marshall Serjt. now shewed cause against this rule. It fit of the con* 

therrforc oucHt 

to be Joined at pUintiflT. 

For such a donnaot partner could not maintato the actioo. 

might 
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might with equal propriety be contended thac every broker 
who has a per centa^e on the goods he sells for a merchant, 19 
a partner with him. Not only would the Court assume that 
the arbitrators had found the fact that the witness was not a 
partner, since they orer-ruled the objection, and have made 
their award in favour of the plaintiff; but they now expressly 
swear, that they were of opinion that the witness was not a 
partner, and the witness too expressly denies by affidavit that 
he ever considered himself as such. Nothing is shewn to im- 
pugn the justice of the award ; and the objection to the wit* 
ness, as being incompetent on account of his interest, was never 
taken before the arbitrators. 

Peckwell in support of his rule. The objection founded on 
the partnership involves the objection to the admissibility of 
the evidence. Young v. Axtell^ 2 II. BL S42. is in point. 
The bills were delivered in the name of Lloj/djasii Co. and the 
Court will easily presume that Lloj/dnnA Co. means Lloj/d and 
Lxvermore: and then the objection amounts to this ; that the arbi- 
trator has examined the parties in the cause, which if he is per- 
mitted by the rule of Court to do, yet it is a discretion which 
no arbitrator ought to exercise. 

Mansfield C. J. The question as to the partnership was 
decided in the case otMawmanv. GillcUy (a) which was an 

actioA 



jM»1S,180& 
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(a) MawMAN «• GlLLBTT. 



reward, the defendant undertook 
to cause the plaintiff to be iasared 
against loss and damage usually 
Insured agahist, that should hap* 
pen to the paper by fire, whilst 
the same should remain In the 



A contract to THE plaintiff declared, that in 

J^JJ*|JJ^** consideration tiiat he would em- 

iiiMitha.«adto ploy the defendant to print cer- 

tbe cmployci^t tahi works for the plaintiff,* on 

SSn^'ilSr* ?■'*•'' ^ ^ delivered by him to 
wnp fa ycrtp tlie defendant, for a reasonable 

tcrialt wMMH 
Ike liz aontlM. 

Aad thM;li by extendM the timet the risk is proTonged, the defendant continues liable for \<m by 
lirei VBloi ke prevloualy abamkHis the contract oa account of the delay. 

Tkitrt h BO -general custom of trade by which printers <ire bound to insare for the Ijooktellen the 
paper of Ae works which they print. 

if the dlntible proprietor or materials enter into a contract for work to be done thereon, it it not 
necosary that in an action brought on the contract, another, who has aecretfy purchased a share of 
him, bat is no party to the contract, should be joined as a co-plaintifi*. 

l9or cottld fuch dormant partner nntain an action. > 

Thcvclbre the dormaat partner ii a competent witness to prove the contract. 

care 
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rougbt by Mawman^ a book^ller, against the printer, for 
ring the travels of Anacharsis ; and it appeared that 
>ther booksellers, and ^amongst them Evians^ a witness, 
lare in the work; but inasmuch as Evans had never 

contracted 



custody of the defend- . 
rtae of that employment ; 
tiff then averred, that he 
I the defendant to print 
rorks, and deliTered to 
r of the value of 5000/., 
while the paper remained 
re and custody, the same 
umed by fire, in such a 
as to be such a loss as 
e time of the promise was 
insured against, and be- 
illy lost, and was a loss 
osured against, and that 
tiffai the time of the loss 
'estedtothe amount of the 
«, and averred a breach 
defendant had not in- 
Upon the trial of this 
Guildhall Sit the sittings 
t Michaelmas term, be- 
t^ld C. J., the plaintiff 
fly endeavoured to ascer- 
int which had long been 
between the booksellers 
printers of the city of 
whether there subsisted 
iral custom of the trade, 
>und the printers, so long 
aper delivered them for 
books continued in their 
n, to insure it at their own 
for the booksellers. The 
'e, that Mazcman had em- 
rillett to print a Diction- 
he Travels of Anacharsis, 
igaged to print the latter 
[L Y 



work in six months, and to insure 
the plaintiff's paper: he was to 
begin it in January 1806, which 
he accordingly did. Mawman re- 
ferred GilUttio Beaumont the edi- 
tor,, for copy : it was not furnished 
so fast as the printers wanted it. 
GiUett repeatedly complained of 
it, and often applied both to the 
plaintiff. and the editor for more; 
but on account of a domestic af- 
fliction which Beaumont had sus- 
tained, the copy came so slowly, 
that one or two sheets still re- 
mained to be printed, when in De^ 
cember 1809, a fire happened in 
the plaintiff's printing-house, 
which consumed the whole of 
these two works. It appeared 
that the plaintiff bad sold about 
20 hundredth shares in these 
works to various persons, but he 
was the only person known to the 
defendaotin the contract. Evans^ 
a witness who was called to prove 
the contract, had purchased some 
of the shares. It was objected 
that Evans was not an admissible 
witness: the Chief Justice how- 
ever received his evidence, reserv- 
ing the point. The jury found a 
verdict for the plaintiff upon the 
defendant's express undertaking 
to insure, but disaffirmed the ex- 
istence of any general custom in 
the trade. 

Vaughan Serjt. on a former day 

in 
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Lloyd 
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Arch- 
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contracted with QHkii^ bat Mavmm was the only MtelldM# 
man, the Court held, that he was thd Dnly proper plaintiff; atld 
with good reason : for the only actinfi^ partner might owe much 
money to the defendant, which the defendant might set off: but 
if the plaintiff and the dormant partner had sued, that debt of 
the acting partner could not be set off. There is a material 

distinction 



ia this tent] moved for a rule msi 
to set aside the terdict, and enter 
a nonsuit, upon two groocids. 
first, on the point reserved, that 
the testimony of JBviinj was in- 
admissible ; secondly, that the de- 
fendant was disfcharged by the 
plaintiff's laches, in not supplying 
the whole of the copy within the 
six months, within which the 
plaintiff had engaged to print it. 
It was a very different thing whe- 
thtsr the plaintiff were bound X.o 
insare for twelve months, or for 
six: and the editor, who ought 
to have supplied copy faster, was 
the pTaintiff 's servant, not the de- 
fendant's; and after the period 
had expired, in which the work 
ought, by the tnutual exertions of 
both parties, to have been com- 
pleted, the ordinary rule would 
apply to this loss: the plaitatiff 
taiust bear the loss of his paper, 
and the defendant the loss of his 
printliig* The defendant from 
time to time remonstr&t^ against 
the delay, which was all he could 
do towards performing his part of 
the contract* 

the Court held, that as there 
ivas no proof of any express con- 
tract from the plaintiff to the de- 
fendant to supply the whole copy 
ita six mouths, the defendant's 6n«. 




gagement to print it in six motithtf 
was only conditional, In cAae 
copy should be supplied fas 
enough, but it did not cteAt& 
by inference, an engagement 
the plaintiff to furnish it in tha 
time: it would be an answer t 
any action that might be breugh^ 
Against the defendant for not print 
ing the work within the six month 
to say that the copy was not 
plied fast enough : but here, 
withstanding the d^lay,ihedefenC^ jd. 
ant went on with the printing ^ is 
fast as the copy caUie ; and so loaamrng 
as he continued to print, his eowr- -^o* 
tract to insure cuntlnuM : thei^BBfe 
Was Ub abandonment of the co -^-o« 
tract on his part, and mefe edr^^n* 
plaint of thedelay wasubttaAci^^-xtfy 
if he had wished to exota^MehE -mil* 
self from all further risk,fatt sho^dft/ 
have required th^ pUlnfiff to tAJb 
back the work* 

7%tf Cottrt refused the rule QpMi 
thb point, but granted it M tie 
point reserved. 

Shqiherd and Leta Seijb. M 
this day sheWed eaUse itgynlttli 
rule, which 

Vaaj^httHtLjiA O^Jfoo,Seijt8.lB*" 
deavoured to support. 

The Court discharged the rate* 
S^ the reasons in Lh^dt. ArA- 
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Bction between the ease where partners are defendante, 
where partners are plaintiflb : if you can find out a dor- 
i partner defendant, you may make him pay, because he 
bad the benefit of your work: but a person with whom you 
ipo privity of communication in your contract, shall not sue 
Young V. Axtell was a case against a dormant partner 
bad an annuity* That principle has long and long ago 
i decided. There is nothing in the objection: the arbi-^ 
\t% have, by the rule of reference, liberty to examine the 
ies in the cause, and in many cases justice cannot be at- 
id without it. I 

Rule discharged without costs. 



9a 
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[IN THE EXCHEQUER-CHAMBER.] 

(Befbre eleven Judges, Baylby J. being absent.) 

The Kino t. TaBBLfi. 



Ma^ 19. 



IHE prisoner was indicted in nine several counts, for the The maker of a 
several offences of fbrging, uttering, and disposing and i!i)r ^^be^y- 
ing away as true, a certain false, forged, and counterfeited a^^bb^o^^IT^ 
nissory note, of the following tenor: I promise to pay the ^^^\^!^ 
"er, on demand, ten pounds, here, or at Messrs. Ramsboi' er's, and not 
, Neteman^ RamsboUomy and Co., bankers, London* Rrd* p^%%coni- 
ridgey the 1st day otJufy 1808. For /Www, JaAn, and fo%ro\XitS? 
le^ Kellczoay. Jno. Kellemuy. With intent to defraud J^ ^« *»" 
md Hawking and Henry PhUUpSy Messrs. KtUetBat/y and at the banker*i 
ars. Ramsbottom and Co. respectively. The prisoner was po^^^ to 'uT 
1 at the Horsham Lent assizes 1810, before MaedanaU ^ihe'eoonter. 
3., when the jury found him not guilty of the forgery, but f«it makins of 
ty on all the other counts. The evidence was, that the genuine note, 
^ectttors, Messrs. KelUwajf and Co. were bankers re- Z'^^iS^^ 
ig at Fordingbridge in Hampshircy Scorn whence they for^'^^7' " 

therefore If 
a note be made 
Me at a cowtry banker's, or at his baaker^is io London^ who ikib, it is foifperr to alter the name 
it London banker, to the name of another London banker, with whon the maker makes his other 
payaMe after tha failart of ibe first. 

Y 3 issued 



3S9 CASES IN EASTER TERM 

1810. iasoed tbeir re-iBSuable notes originally made payable to bearer 
,J~jI on demand, there, or at the banking-house of Bloxam and Gov 

^^ in London : about the Mth of September 1809, upon the ikilnre 

Treble, of that house, the prosecutors appointed another banking-house 
in London^ (that of Messrs. Ramsbottoni and Co.) at which 
their notes were thenceforward to be paid : and caused an en- 
graving to be made, containing merely the words, ^' Miessra* 
Ramsbottom and Co,'* and having printed these words on small 
narrow slips of paper, they covered the words in their notea, 
^^ Sir Matthew Bloxam and Co.,'' with these slips ^f new 
printing which they fastened on with gum water. In June 
1809 Messrs. Bloxam and Co. having paid for the prosecutors 
a number of these notes, amounting to about 730/., made them 
up into a paper parcel directed to the prosecutors at Fording" 
bridge^ and booked the parcel at the Swan with two Necks in 
JLad-lane London^ to be sent to them by a coach ; but the par- 
cel was either lost or stolen between London and Salisbury^ 
and it never reached the prosecutors' hands. It appeared that 
the note in question was one of these lost notes, of which many 
were found in the possession of the defendant, who passed it off, 
having a slip of paper bearing the words Ramsbottom and Co., 
pasted over the words Bloxam and Co., in like manner as the 
prosecutors had altered their other notes. In order to identify 
the note one of the Kelleways was called as a witness, who 
proved that the parcel containing the notes so sent, was never 
delivered to their house, consequently that the name of Rams* 
hoUoms was not affixed by themselves ; and the guard and coach- 
man who accompanied the coach to Salisburt/^ proved that the 
parcel never arrived so far on the road as that place. 
Knowlesj Common Serjt. for the defendant, objected firrt 

[ 390 ] that this alteration did not amount to the offence of forgery. 
Secondly, that KelUway was not a competent witness to prove 
that the alteration was not made by himself or partoon. 
The Chief Baron overruled the objections, but respited the 
judgment until the opinion of the twelve judges could be had 
thereon. 

Knowles for the prisoner. Forgery, which is not defined by 
. the statutes, is described by Hawkins^ P. C. c. 70. s. 2. 4. Iti 
not clear that at the time of writing that passage the making ol 
a false promissory note would have been a forgery. The au 
thor in explaining his definition, expressly says, that to consti 
tute a forgery, the alteration must be in a material part of 

instrument 
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'=fn8trament : and he cites 3 InsL 169. and S Mo. 619. Blake v. 1810. 
Allen. In that case the obligee of a bond, conditioned for the 
good behaviour of his apprentice, altered the penalty from 
pounds to roarksi, and because it made the bond void, and dimi- Treble. 
nished the duty to himself, the Court of Star-Chamber held it 
was not a punishable forgery : otherwise if he had increased 
the sum, or if he had diminished the sum with intent to preju- 
dice any one. So, if a conveyance of the manor of Dak be al- 
tered by inserting the ^^ beautifur' manor of Dale^ it would be 
DO forgery, because it is wholly immaterial. If the notes had 
-been altered in a material part, as by accelerating the day of 
payment, that would have been a forgery. Master v. Miller^ 
4 T. R. S37. But not so, where an alteration in the day of 
payment does not accelerate it. Jackson v. Piggottj Carik. 
459. The place of payment is not of the essence of this note ; 
ibe payment of the money is the substance of the contract, and 
it id immaterial where it is to be paid : if it were not so, it 
would be necessary in every declaration upon a promissory 
note, to shew where it is made payable, which is not required. 
1o make the bill good, it is only requisite that a holder should 
be able to resort to some solvent person. On this bill there is [ 331 ] 
431 solvent person, the house of the drawers, and they alone ; for 
the instrument is not, nor does it purport to be, obligatory on 
the bankers to pay it. The criterion whether this be a forged 
rniiHie or not, is to see whether it is still available agajnst the 
soakers, and it cannot be questioned but that they are still liable 
tbereon. Consequently the charge of forgery is gone : for the 
legislature never meant to inflict death as the punishment for 
the intent to defraud, where the act when completed, never can 
- defraud, but leaves the instrument such, that after the prisoner's 
death the holder may still enforce it by law. If the holder then 
ia still entitled to recover, he cannot be thereby defrauded. 
If Messrs. RamsboUom had paid the note, they would have be- 
come the holders, and therefore would have their remedy on 
the bill. The makers cannot be defrauded ; for as to them, the 

* act only goes to obtain payment of the note, and their promise 
to pay the money is genuine, and the place where it is to be paid 

• is not essential to the contract. Secondly^ There was no suf- 
ficient evidence to prove that this name was affixed without the 
authority of the. £e//62pa)^f. It was urged that Kelkway was 
called, not to prove the forgery, but for an indifferent purpose 
to prove tba( the pari^l irf' notes never arrived; from whence it 

would 
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ISIO. would follow as a necessary inference, tiiat the note was ali 

-,!~r witbont the authority of the makers 2 but there is no reaai 

^^ the distinction : a party who cannot be called directly to [ 

TasBLE. that the note is a forgery, canoot be permitted to do it 
rectly. Rex v. Bunting, 2 East^ P. C. 996. Adami B 
fused to permit the executor of a person whose nanw 
forged, to prove the hand-writing of his testator, or the dec 
tions made to htm by the prisoner, on account of the iiftere 
had as executor. 

[ 332 ] Cfumey for the prosecution. Unless the principle of 
T. Bunting be carried much further than it has hitherto | 
the objection to the evidence of KeUeway is of no i 
[Mnnsjield C. J. It appears that the loss of the notes wai 
iciently proved by other evidence independently of Kdk 
for the guard and the coachman found, that when they res 
Salisbury the parcel was gone. But Kellewatf was not 1 
ested : for in this case Ramsbotioms had not paid the note, 
therefore the question is not, whether if they had paid i' 
Kellewcn/s woald have been interested in swearing that 
had never authorized the payment, on the ground that a 
mission would be due to RamtbMoms in addition to the an 
of the note; bat here, since Ramabottomt have not paii 
note, whoever might hold it equally had a claim on Kdk\ 
and KeUewqy was therefore disinterested.] As to the 
point, the alteration in the place where the note is made ] 
Ue, gives the bill a fictitious degree of credit which it* « 
not otherwise have ; any circumstances which may indsea 
sons oKNre readily to accept the security of the note are 1 
rial to the instruflaeat, and therefore the counterfeiting of 
is a forgery. In order to give currency to the note, thi 
aoner fiJselj represents that the makers have undertaken U 
it at Messrs. Ramsbotlonu : had it continued payable at J 
ingbridge only, no person at a great distance from that : 
would accept the note in payment. It is said that it couii 
defeaud the bankers : bat it is a frequent case that person 
condemned for forgery in having drawn Ullson bankers i 
Barnes of ficticious persons. 

KnowlcB m reply. This is no forgery, but if it be one, i 
mutf is not a person competent to prove it of himself, or ti 
weight to the evidence laf others ; and the Court cannot a| 

[ 333 ] tion the share which the testimony «f the respective wito 
had oB the minds of the j«y in praduciiig this verdiet. 
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tmly specif^ of credit which the law recogqi^es, is not ih^i by 
wbjcb merchants are in^uenc^d in the choice of securities, th^ 
superior ppulence or good faith of those who are ma^e respon- 
sible on the instrupaept, but only the number of persons who 
are legally liable : if a genuine bill is circ^lfited with six in- 
dor^ipents, of which three are ficjtitiogs, that is clearly a 
foi^ry, bepau^e it piirpprts that other p^rspqs are legally 
liable, who are pot ^ ; but this alteration doeis not increase 
the number of per3pns who iP^y be sued on this iqstruinent. 
The ificrease of credit obtained from any other circumstances 
represented as attending the bill, cannot make the alteration a 
forgery. 

Cur. adv. vulL 
Sentence of death was afterwards passed on the prisoner.(a) 



(a) At the Sussex Lent assizes 
1810, Lprd micnborough C.J, 
delifer^d the opinion of the 
•Court. 

The Judges held that the act 
-done by the prisoner was a false 



making, io a circan^stance mate- 
rial to the Talue of the not^ and 
its facility of transfer, by mak- 
ing it payable at a solvent, instead 
of an insolvent house. (^Ex re- 
lalione Mri. Wqlford.) 



1810. 

The KiVQ 
p. 

TaEULE. 



The King v. Holdeic, Law, Smith, Hartlby, Draper, [ 334 ] 

and CuDWORTH. 

Nop. 11. 

THESE defendants were eeverally indicted, tried, and lo an indict- 
conricted before ChambreJ» at the Lancaster summer ^i^"y Srsposlns 
assizes 1809, for knowingly disposing of forged bank notes. The ^a^y?ointe^^^^^ 
form of the indictment was the same in each case. The first j**"*^ "o^«»» »^ 
and third counts in each, (upon which no evidence was given,) to aver to whim 
charged actual forgery. The second' count in each charged, dUpMed Tf?* *** 
that the prisoner, on the 15th day, &c. with force and arms, d2&nd*X^'' 
at R. in the county of Lancaster, feloniously did dispose df bankcon8titut« 

the Oucncc and 

and put away a certain false, forged, and counterfeit bank- it is not done 
note, the tenor of which was as foUowetb, (an exact copy set circmiistance, 

that the notes 
were furnished 
\y the pritonev \m conMcmeace ^ an afiplicataon made 1^ aa agent employed thereto by the bank, 
and that Uugr irefc delive^e^ |o mni^j(jprj^e,d ^o(£s for /l)c puipo»e of pem§ disposed of by that af ent. 

out,) 
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1910. out,') with intent to defraud the Go?ernor and Company of the 
Bank of England^ he (the prisoner) at the time of his so dis- 
^^ posing of and putting away the same forged and counterfeit 

HoLDEN hank note, then and there, well knowing such last-mentioned 
and Others, note to be forged and counterfeited, against the form of the 
statute, &c. &c. The fourth count differed from the second, 
only in describing the forged instrument to be a ^' promissory 
note for the payment of money," instead of calling it a bank- 
note. In the course of the evidence it appeared that the notes 
in question were disposed of to John Shaw and James White* 
headj the principal witnesses against the prisoners, who, in 
consequence of a great number of forged bank notes having 
been circulated in the neighbourhood, were employed by the 
magistrates, with the approbation of the agents for the bank, 
to detect those who were suspected to be utterers. The pri- 
soners did not pay the notes to Shaw and Whitehead ns genuine, 
[ 335 ] but those persons, for the purpose of detection, applied to the 
prisoners as supposed dealers in forged bank notes, to purchase 
them ; and the prisoners accordingly procured them, and sold 
them as forged notes.; so that Shaw and Whitehead were not 
deceived or defrauded in any of the instances, nor were any 6f 
the prisoners the first movers in the transaction they had with 
the witnesses ; neither did it appear by any direct evidence, 
that either of the prisoners, when he was first applied to, had 
any of the notes in his actual possession; but they respectively 
produced them at meetings which took place subsequent to 
such first application. The rest of the evidence was full and 
satisfactory, and the four first named prisoners were convicted 
without any objection being taken to the form of the indict- 
ment, or to the insufficiency of the act of disposal to consti- 
tute the offence created by the statute ; but upon the trial of 
Draper it was objected on his behalf, 1st, that the indictment 
was insufficient, as being too general, neither stating in what 
manner, or to whom^« the notes were disposed of and put away. 
Sdly, That the disposition of the notes established by the evi- 
dence was insufficient, inasmuch as the prisoners were solicited 
to commit the act proved against them, by the bank themselves, 
by means of their agents : on this point the prisoner's counsel 
referred to the case of Mac Daniel and Others^ 10 State Trials^ 
4t38y &c* Chambre J. over-ruled the objections* The con- 
victs all received sentence, but the learned judge thought it 

proper 
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proper to respite execution in order to take the opinion of the 1810. 
judges upon the objections. TlTlc 

The case was argued in the last Michaelmas term before the ^^ 

twelire judges in the Exchequer Chamber, by Yates for the IIoldek 
prisoners. He contended that no person could so put himself and Others, 
in the place of a judge, that he could be innocent in procur- 
ing the repetition of a crime for the purpose of punishing it, 
and that a material distinction was to be drawn from the cases [ 336 ] 
of Mac Daniel^ Foster^ 121. NorderCscase^ Foster^ 129. and 
Egginton and Others^ 2 Bos. Sr Pull. 608, S. C. 2 East. P. C. 
666. taken together, namely, that when the offence originates 
irith the person supposed to be prejudiced by it, the property 
cannot be said to be taken imsito domino. [Lord Ellenborough 
and Mansfield^ Chief Justices, desired him to shew how he 
could so apply this principle, as to make the assent or dissent 
of tlie disponee at all essential to this offence, which is defined 
1>y the statute to be the disposing of and putting away forged 
bank notes.} In like manner it is no offence to commit a cheat 
or use a false pretence by the procurement of the person to be 
affected thereby. In fVard^s case, 2 Str. 747. and 2 Ld. Ray. 
1461. it was held that a forgery roust be of such an instru- 
ment, that if it had been true, it would have been to the da- 
mage of some one ; but this act could not be to the damage of 
the bank, whether they are considered aa agents for the crown, 
as an independent corporation, or as individuals, for they 
knew that the notes were forged, and therefore could not be 
deceived thereby : all the offences created by the statutes on 
this subject, of 2 G. 2. c. 25. 7 G. 2. e. 22. 15 G. 2. c. 13. s. 
11. 18 G.3. c. 18. and 45 G. 3. c. 89. are made offences only 
with reference to the party who is to be defrauded thereby, and 
in all of them the intent to defraud must be considered. Since 
Shaw and Whitehead were employed by the bank, the bank 
*TOtf8t be considered as identified with them, and having en- 
tirely the same privity. Consequently there could be no intent 
to defraud the bank, unless there was an intent to defraud 
Shaw and Whitehead, and it is quite clear on the evidence, 
that neither was there any attempt to defraud them, nor was it 
possible that they could be defrauded thereby, because the 
notes were not paid to them as genuine, but as fiilse notes. A [ 337 ] 
master is quasi criminally answerable for the acts of his ser- 
vants. Rex V. Bower J Cowp. 323. 

Secondly, The indictment is insufficient; for since the 

immense 
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1810. itnineiise issues which have takm pUee ef spofiU baal^ notes, tbf 
-, ^ setting forth the tenor of the note conveys no inforasation at all 
^^ to the prisoner of the transaction op which he is indicted : the 

H01.DEN same note may pass many times through his h^tnds, and ^ thf 
and Others, day, year, and place hare long been considered immaterial, it 
is necessary that the indictment should point out the same of 
the person to whom tfa# forged pote was disposed : Ip Jonef% 
ease, Doug. 802. although the special verdict fPMPd tp wboo^ 
the note was put away, yet it could not cure the d^ibpt of the . 
indictment, which omitted to state that cin^nmstai^e, [JjOfd 
EUenborough C. J. observed, that the pfe3ent indicloM^nt f^wfh 
tained every word which the statute uses for constituting th^ 
offence. J There are many cases where that is insuificieat.' 
Thus, in an indictment for obtaining money under fiilse pre* 
tences, the false protenees must be set out, though the statute 
does not require it On the stat G. 1, c. SS. the black fict, 
an indictment for setting fire to a house must aver it to be done 
wilfully and maliciously, because those words are esseoti^d to 
' conetitute arson, yet those words are not in the statute. S^ in 
an indictment ibr sending a threatening letter, (he tbreateiuiig 
letter must be set out 80 an indictment fin* stealing goods 
from a fornidied lodgiflg, must state by whom the lodging is 
let. Rex v. Ann Pope^ I Jjeathy Sfll* So on the etiitute 4^f 
8^9 ^. 4r Jf. «n indictuMBiit for putting off counterfeit epin 
^ to divers persons,'' wie held iU, where the persoa waskfH>.w% 
though the atatute says, ^ to any person or personal^ 1 EoH^ 
P. C. 180. [Lord EUenborough C. J. and J^xorence J. 
observed that this statute did not contain the words to My 
person or persons, but to put off, with intent to defisaiid tfio 
Governor and Company of the Bank of jEnglaud.^ 
i 338 ] Ijambj for the prosecution. As to the last otgeetiani the 
precedent of this indictment iias been in use more than 40 
^ears ; it was settled by the ablest lawyers of the day, and* 
aumbers have suffered upon indictments thus framed { it states 
the «fence in all the words used by the statute. The name of 
4iie peraen to whom the note was put away, could not coAV^ 
more fiiU intelligence of the offiraoe, tbsji the tenor of the 
note ejcactly -eet forth : the analogy drawn from ether ataUitee 
<s not ap{dicable-; nevertimleie it may be observed, that if tiie 
-tenor of the threatening letter, and the false tdten be set outt 
it suffices. The indictment for pitting off counterfeit guinsna 
to divers persona unknown, ceoiprehended eeveral ieJoaies 

under 
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under one count ; but although Holt C. J. who tried the 1810. 
prisoner, said the names should be set out, she was nevertheless 'ruTZ 
convicted on that indictment. The old entries in Tremain and ^^ 

other books, do not state to whom the forged note was uttered IIoldev 
or published, but only that it was uttered or published with ^^^ Others. 
intent to defraud. The ofience does not consist in the actual 
defrauding, but in the intent to defraud, and although the 
prisoner did not intend to defraud the witnesses, and to pass 
the note to them as genuine, it was his intent to defiraud the 
bank, and he sold the notes to the witnesses at an inferior prioe, 
for the purpose of their uttering them to defiraud the bank. 
Of the witnesses' agency for the bank there was no proof; 
but still if there had been, it was not therefore, as is said, im- 
possible that the bank should be thereby defrauded, for their 
agents might have practised a fraud, and passed the notes 
instead of keeping them. Many persons have been eonvictad 
of uttering notes, bought for the purpose of convicting them. 
Rex V. Palmer^ 1 New Rep. 9d. it was held a complete oflSsnce 
to deliver a forged note to another, to the intent that that othto 
should utter it as true. The bank did not employ the wit- 
nesses for the purpose of obtaining these specific notes, but L ^^ ] 
generally for the detecting all counterfeit notes. 

YaieM in reply. If the treachery of the servants of the hank 
would make the oftence of the atterers complete, it would be 
pntti^ the lives of persons in the power of the bank and their 
agents. The putting off base money is an act of treason 
against the state, and not, like foif;ery, an offence against ind^ 
Tidoals only, which accounts for the case before Lord HoU. 
As to Palmer* % case, the only question was, whether he was 
accessary or principal : if he adopted the act of Hudson^ he 
was the ntterer : but it never could be alleged or proved that 
he uttered the note with intent to defraud Hudson. 

Cur. ado. vulL 

The Judges did not afterwards proaomce any opinion, but 
the prisoners were executed according to their sentence. 
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Nav.u. The KiNtj v.StocKj alias Stockton, and Edwards, alioi 

Dudley. 

The servant of fTlHE^E two prisoners were tried and convicted before 
Inuaif^d'^ JL Chamhre J. at the summer assizes 1809 at Carlisle j upon 
ai^f^reerooms ®" Indictment for burglary. The burglary was charged to 
as6inied to him have been committed in the dwelling-house of William Moore^ 
over the bank Thomas Ilorrison^ and Hamilton^ at Whitehaven. There was 
office o?the^' full proof of the prisoners breaking and eiltering in the night, 
SrhVchTcom'*' ^^^ stealing money, ♦bills, and notes to the amount of betweea 
inunicated by a nine and ten thousand pounds. Sentence of death was passed 
a'^Tadderz'a" upou the prisoners ; but the learned judge, not being satisfied 
conFmltted^n^ that the houso could, under the circumstances of the case, be 
the banking considered as the dwellina:-hou8e of Moore* Harrison^ and 

room, it was . t 

held that it was ^^TdiTiiVto;?, the prosecutors, respited the execution. The 
in the dwelling- -evidence was, that the prosecutors were partners in their 
threepartnen. business of bankers, which business was transacted in the lower 
•r 340 ] rooms oi/Iy of the house in question, of the whole of which 
house they were the owners. They were also partners in a 
brewery concern, which they carried on in some adjoining pre- 
mises. Tho lower rooms of the house were three in number, 
to which there was but one entrance from without, which i^as 
by a door opening to the street, being the door broken open to 
commit the felony. It opened into one of the three rooms, 
and in that room the clerk's business relating to the brewery 
was transacted. That room communicated by a door-way with 
an inner room, where the banking business was done, and 
where the cash, notes, and other valuables were deposited, and 
locked up at night in an iron safe. That room communicated 
in the same manner with a further room, which was the private 
room of the partners. There were two locks to the outer door, 
one of them a large one, the other a smaller : one of the clerks 
had the custody of the key of the larger one, and two other 
clerks had each a key of the smaller one; no person slept 
in any of these rooms ; but when the outer door was locked up 
at nights, on leaving the offices, the clerk who kept the large 
key, left it in the care of the person who inhabited the upper 
rooms of the house, from whom it was received on returning to 

the 
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the offices in tbe morning^. The upper rooms were inhabited' mo. 

by John Stevenson^ who was servant to the prosecutors in their 

brewery business, as their cooper, at weekly wa^s, with firing 

and lodging for himself and his family. Tbe ^contract as to the Stock 

lodging was not, in general terms, that he should be provided and Others. 

mrith lodging, but that he should have the particular rooms, *[ 341 J 

which he did inhabit, for the lodging of him and his family ; 

and to that part of die house there is a separate entrance from 

without His employers kept there some papers of no con« 

sequence. There was no communication between the upper 

Tcxims and the lower ones where the offices were, except that 

there was a trap-door in the floor of one of the upper rooms, 

and a ladder whereby to go down into the lower part. Since 

the robbery it had been constantly used in order to bolt the 

street-door of the offices in the inside for better security ; but 

none of the witnesses knew of its having ever been used for any 

purpose previous to the robbery, although it might have been 

so used at any time, the trap-door having never been kept 

locked or fastened. There were nine windows in the lower 

rooms, and only six in the ^per rooms ; the six were assessed 

in the name oVStevensoUy but his employers paid the duty. 

The rooms below were not charged with any window-tax, the 

assessors not considering them as inhabited. The questions 

were, first. Whether this inhabitancy could be considered as 

the inhabitancy of the prosecutors by their servant Stevenson^ 

or whether Stevenson by the contract became tenant, and the 

upper part of the house was his dwelling-house, and not that 

of the prosecutors. 2d, If these premises were the dwelling- 

house of the prosecutors, the further question arose, whether 

there was such a severance of the lower part, as to prevent its 

being included as part of their dwelling-house. 

The case was argued in the last Michaelmas term in the 
Exchequer Chamber, before the twelve judges, by Raine for 
the prisoner, who contended, that the house could be the 
dwelling of the prosecutors only in one of two ways, by their 
inhabiting it either by themselves, which it was clear they did L ^^ J 
not, or by their servants ; and he contended that they did not 
occupy it by their servant ;^ because the evidence was, that 
Stevenson bad half a guinea a week wages and this lodging ; 
and it was in proof that the usual wages of a person in his 
situation were 145. a week without lodging ; he might there- 
fore reasonably be considered as renting these rooms at the 

rent 
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1810. rent of 8s. 6d. per WGek. The assessors too had assessed Bin 
~^ for the window-tax* Besides^ Stevenson was clerk to tbe^ 

brewers^ and not to the bankers. 
Stock Lord Er^LBNBORotrcH C. J. Could Stevenson haTe maio* 

aad Others* tained trespass against his employers for entering these rooms ? 

Or if a man assigns to his coachman the rooms over his stable^ 
does he thereby nkake him a tenant ? Whether the assessor^ 
formed a right or a wrong judgment, can make no diflfereneey 
nor is it material to which trade Stevenson was a servant, for the 
property in both partnerships belonged to the same persons* 
As to the severance, the key of the trap door was left with Ste» 
vehsony and the door was ijever fastened ; and it can make no 
difference whether the comtnunication between the rooms was 
through a trap doof, or by a common staircase. 

Mansfield C. J* Many servants have houses given them 
to live in, as porters at park-gates : if a master turns away his- 
servant, does it follow that he cannot evict him till the end of 
the year ? Could not the prosecutors have turned out this 
man when they would i Cur, adv. vsUU 

No judgment was ever public^ given, but the prisoners 
were afterwards executed. 



[343] 

Jfi^Sl. 



Eaves v. Dixow. 



inan action on HpHIS was an action upon the warranty of a horse. The 

awarnintyof | , i. , ^ , «.. .l i_ j __ j* *• .^ 



an bone, the X. horse died a few days after the sale ; and on dissectkm it 

pfadDtiflTm 
poMliveWi 
that the be 



pSriu^fij^me ^^^ found that the lungs were greatly inflamed and adhered t» 



wai omoondr ^^ ^^^^^ ^^^ ^^^ ptricardimn was an hundred fold thicker tliaa 

in a state of health* fividence was given that the hone had 
been apparently in health and high condition down to the time 
of the sale and delivef7 ; and several veterinary practitwnera 
stated that the disorder was of so rapid a nature, that inflame 
mation of the lungs was sometimes known to begin, and pro- 
ceed to mortification within the short, space of three days ; and 
that it was impossible, that this complaint could have existed at 
the time of the sale, for if it had, it would certainly have been 
nmnifested by a thickness of breathing. The plaintiff called a 
farrier, who imputed the sleekness and facility with which the 
skin of the horse at the time of the sale moved over the 

muscles^ 
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Ais^l«9, to the water of a dfopey on the chest having gotten 1810. 
between the external skin and the flesh, and on his testimony, ^^^^ 
the jury, at the Guildhall sittings after last Michaelmas term, ^^ 

iMfore Mansfield C. J., found a verdict foe the plaintifl^. Dixo!f% 

Vaugfian Serjt. in Edster term obtained a rule msi to set 
aside the verdict, and Best Seijt* with him now endeavoured 
to support it ; he said thd evidence was doubtful, and the jury^ 
who were the proper judges of that doubt, had decided it» 

But The Court were clear that the plaintiff ought to have 
been nonsuited at the trial*. On the warranty of a horse, it is 
not sufficient for the plaintiff to give such evidence as to induce [ 344 1 
a suspicion that the horse was unsound s if he only throws the 
soundness into doubt^ he is not entitled to recover : the plain* 
tiff must positively prove that the horse was unsound at tho 

time of the sale. 

Rule absolute* 




JoHNson V. Greaves* 



MgyfL 



THIS was an action of eoveiiatit tlpon A charter-party, tiiom ports or 
The declaration stated in substakite, that the pleintiff ^^^^^^^^ 
covenanted, thftt the master of his vessel* the Ben lArniomL the dominion of 

' ' ^ CMiUpke and 



en- 



shotild feceive on board, ffeight-free, a cargo at Porisnumlk^ thenmoes e 
and proceed to any port or ports in the ifilaUd of Si. Domingo^ Si^^?tfa°** 
aad that on her arrival there, alfer delivery of her eargo to the ^JJJJ^ 
Agents 6f the freighter^ she should take oa board a fbll and and no^mU 
dbttiplete cargo of coffee, cotton, indigo, and oth^r lawflil |;ood^ le^uizeatrade 
and proceed to jtondbK, abd there make a right aad true de^ ^'ifi'^^^be 
livery of the tatigo nntb the JMgfOeti^ ikeir edtetulorsy M^ t^^timn 
mtnisirators, or Msigns, agreeably to bills of ladings And it island, part or 
tras agreed, that 65 rtlntiitig days should be allowed ibr loading Za part^ 
at PorMnonthj and for oaloading again at St. Dommgih ^^^^ 

covenants to 
procnre a llh 
• htetnA of lli^«#vHMiat that tlie freigliter 
ide to an hostile port. 

^ _, PriifeCotift at JdfMUa^ pneMih of 

ladini^ of the carf^o to one who became bai^ for the iMp atid cargo there c held IhM the master lnd,no 
suithority to contract that the carf^o should be sold in London^ and the proceeds remitted back to 
JmmkMt^ ihk Oirmen beiti^ Kady to i^ifve H nrtBcieSl feed«Hty to iMl«Mtilfy tse Ml in London. 

Jn 




su 
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1810. 



Johnson 

G'beayes. 
[345] 



[S4a] 



In consideration whereof, the defendants covenanted, thai 
they would at their own costs undertake to procure a li- 
cence for the said ship, and would not only put' on board 
a cargo at Portsmouth for St. Domingo^ and, on the ship*^ 
arrival at St. Domingo^ put on board a full cargo of produce 
for London^ at or within the running days, and days of demur- 
rage therein mentioned, but also would pay the plaintiff freight 
for the cargo at the rateff therein mentioned^ together with fiv& 
percent, to the captain on the amount of the freight, in lieu of 
primage, pierage, and port charges : 400/. on account of the 
freight to be paid immediately, and the remainder at the end 
of two months after the ship's arrival at London^ and havings 
reported at the custom-house^ and upon a right and true deli- 
very of her cargo. And it was provided, that the defendants 
might detain the vessel on demurrage 20 days in the whole, 
above the 65 running days before mentioned, at the rate of 
eight guineas a day. The plaintiff then averred, that he took, 
on board a cargo at Portsmouth^ and proceeded to St. Domingo^ 
and after delivering the outward cargo, received there from the 
defendants' agents such cargo of coflee, cotton, &c. as they 
thought fit to send on board; that the vessel sailed for Londoftj 
and arrived, and there delivered the said cargo. He then averred 
breaches, 1. That the defendants, their agents, &c. did not put 
on board at St. Domingo^ a complete cargo of produce for 
JLondofij but only a partial and incomplete cargo, insuJBicient 
to load the ship by 80 tons, by reason whereof the plaintiff lost 
freight to the amount of 720/. in respect of that quantity of pro* 
duce, and five per cent, thereon for primage, &c. The second 
breach assigned was, upon the defendants' refusal to payde* 
murrage for SO running days above the 65 running days. The 
third breach was, that the defendants would not load the ship 
within the 65 running days and SO days' demurrage, but de* 
tained the vessel after the expiration thereof for the further 
space of 6 days, without making any compensation for the same* 
The fourth was, that the defendants did not procure a proper 
and sufficient licence for the vessel for the occasion^ by reason 
whereof the vessel, and cargo put on board at St. Domingo^ 
before her arrival at London, for want of such licence having 
been procured, were seized and detained by certain officers and 
persons to the plaintiff unknown, and conducted to the island 
o{ Jamaica, and detained on and about the occasion aforesaid 
60 days ; and also that by reason of the premises the plaintiff 

was 
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was put to great expence in the subsistence and expences of ISIO. 
the master and crew at Jamaica^ and in and about the survey- 
iDg and examining the vessel and cargo, aMd defending the ^,^ 

same against confiscation, and in and about procuring and giv- Greaves, 
iDg bail and security on that occasion. 5th1y, That althoui;:h 
the plaintifi, on the ship^s arrival at London^ made a right de- 
livery of 6 tons of coffee, which had been loaded at St. Domingo^ 
and although two months had elapsed since the ship had ar- 
rived at LondoHy and been reported at the Custom-house there, 
and since the delivery, the defendant had not paid the freight. 
The defendants pleaded to the first breach, that they did load 
a full cargo at St. Domingo; to the second and fif\h, th^t there 
ivas nothing in arrear; to the third, that they did not detain 
the vessel at St. Domingo after the 65 days, and 90 days ; to 
the fourth, that they did procure a proper and sufficient licence 
for the ship on that occasion; and to the first and fifth they also ^ 
pleaded, that the plaintiff did not, on the ship's arrival at Lon- 
don^ make a right and true delivery of the cargo to the freight- 
ers or their assigns, agreeably to bills of lading, according to 
the effect of the charter-party. They also pleaded a set off. 
The plaintiffjoined in the issues tendered on all the breaches, 
and demurred to the plea last pleaded to the first and fifth 
breach, and tendered issue upon the set-off. Upon the de- 
murrer, judgment was given for the plaintiff. 

Upon the trial of this cause at Guildhall^ at the sittings after ^ 
last Michaelmas term, before Mansfield C. J. it appeared that [ 347 ] 
the defendant had procured a licence, which recited, that the 
defendants were desirous of obtaining the royal licence and 
protection for the British ship " Ben Lomond,^^ W. Barr, mas- 
ter, which they intended to load at Portsmouth with a cargo of 
British manufactures and East India produce, to convey and 
export the same to the island of St. Domingo, and also of ob- 
taining the royal licence and protection for the importation ( in 
return for the cargo so to be exported) of specie, bullion, coffee, 
&c. or any other articles the growth or produce of the said 
island; and his majesty thereby directed, that the property of 
the defendant GreaveSy and other British merchants, so to be 
exported to any ports or places in St. Domingo, which should 
not be under the immediate dominion of any of his majesty'^s 
enemies, and also the returns of the said cargo, consisting ofar^ 
tides of the growth and produce of the said island (except cop« 
per), to be brought back in the same ship, direct to some port 
Vol. II. Z of 
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ISIO. of the United Kingdom, should not be liable to condemnation 
as prize: provided, that if the said property should be seized or 
detained, either ^ the outward or homeward-bound voyage, 
as prize to any ^ nis majesty^s ships of war or privateers, and 
brought to adjudication in any of the Courts of Admiralty or 
Vice-Admiralty, it should be forthwith released upon a claim 
being exhibited, and sufficient bail being given to answer the 
adjudication thereof; but that it should lie upon the defendant, 
or his agents, to make due proof of the circumstances therein 
stated, and that every thing was had and done according to the 
true intent and meaning of that licence. The vessel received 
on boafd at Portsmouth a cargo, chiefly of coffee-bagging, of 
no great value, and sailed, and on her arrival at Cape Fraiifois, 
which was then under the dominion of Christophcj the master 
received from the defendant's agents there instructions to pro- 
ceed to GonaiveSj another port in the same island, and under 
the same dominion, where he discharged his outward cargo, and 
received on board a valuable cargo of coffee and cotton, the 
produce of the island, in separate parcels, respectively consigned 
to the defendants and other persons, for which he signed several 
bills of lading, deliverable to the respective consignees. On 
the 29th of March 1808, the ship sailed from Gofiaives on her 
homeward voyage, and on the dOth was detained by the DcedO" 
lus frigate. Captain Warren^ who, conceiving on inspection ol 
the papers, that the greater part of the cargo' on board had noi 
been shipped in return for the outward cargo, within the scope 
of the licence, sent the ship and cargo into Kingston in JanuUca~~ 
Upon her arrival there on the 11th of ^j7nY following, her 
stored to the master 73 bags of coffee consigned to the defend^— 
ants, which appeared to be purchased with the produce of good « 
directly exported from London, and libelled the remainder of 
the cargo as prize, in the Court of Vic^-Admiralty at Jamaica. 
The master, in order to procure the liberation of the residue of 
the cargo, without any other authority than that which he pos- 
sessed as captain, but thinking it the best thing for the interest 
of his employers, agreed with Messrs. Dicks and Co., oner^ 
chants, resident at Kingston, that they should give bail for the 
ship upon terms of their suggestion, which he specified in a 
letter addressed to them, wherein he stated, ^' that it would be 
f^ of great advantage to all concerned, that bail should be given 
^^ for the ship, so as to allow her to proceed in the fleet ; and 
^^ that if they would come forward on behalf of the concern, he 

would 



IN TUB Fiftieth Year of OEuRGE III. 



&ki 



948 



JOHICSON 

r. 
Greates. 



[349] 



^ would propose tooffer them reimbursement in England for the 1810. 
^ amount thej should enter into bond for, and all charges, and to 
^^ be secured tothemasfoUowed^Tis. topetitionthe judge that the 
^ cargomight be released, and deliveredover to them; togive them 
^ Ike bill of lading for the 73 bags of coiFee not libelled, deliver- 
^ able to their order, to secure all costs and charges; to gtre them 
^ bills of lading for the several other parcels of goods of which 
^' the cargo consisted, to secure the payment of their several 
^^ bills drawn at sight upon the respective consignees of the 
^ several parts of the cargo,'^ (for sums specified in the letter, 
and together amounting to 7042/. ill. being the estimated 
value of the respective consignments;) He added, *^ that as 
^^ the ship would lose her freight, provided they did not give 
*^ the security required, aud it thereby became a great object 
^ to her owners, as well as to the owners of her cargo, that it 
^^ should be carried into eflect, lie thereby agreed, that in ease 
^' the persons on whom the bills were drawn should not pay 
^^ them, and the net proeeeda of the produce delivered to 
^^ Messrs. Taylor and Hughan^ the agents of Messrs. Dicks 
^ and Co. should fiill short of their amount, in such case the 
^^ owners of the ship should only be entitled to one penny per 
^< pound for cotton, and Is. 6d for coSee; and it^ was under* 
<^ stood and agreed, that, should the person on whom the bills ^ 
^ were drawn refuse to secure the payment to the satis&ction 
** of Taylor and Hughan^ in London^ then they should be at^ 
•* liberty to insure the amount of such part as was so refused,* 
•* and charge the expence to the sales ; but provided the bills 
•• of exchange were all duly paid and secured, then the freight 
^ would of course be settled, according to the former bills of 
*• lading.'* Messrs. Dicks and Co. having given bail conform- 
ably to this proposal, the ship and cargo were liberated; where- 
upon the master signed fresh bills of lading fbr the several 
parcels of goods, therein describing the goods as ^^ dipped by 
** Dicks and Co., and to be delivered at the port of London^ 
" to the order of the shippers or their assigns ; freight for the 
^ said goods as per agreement, with primage and average ac- 
^ customed.'' He thenr proceeded with the ship and cargo for [ 350 ] 
London^ and arrived. The Court of Vice-admiralty in Ja- 
maica condemned the goods as enemy's property, whereupon 
X>fcA'^ and Co. paid the captors the agreed value of them, and 
costs, and drew bills on the several proprietors of the cai^o, 
in order to reimburae themeelves that amount. The plaintiffs 
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offered to the defendants to deliver them the 73 bags of coffee 
not libelled, upon payment of the costs and charges which 
Dicks and Co. had incurred in the suit instituted in Jamaica, 
Taylor and Hughan eventually delivered the proceeds of these 
73 bags of coffee, which wefe sold by consent, the market 
being then favourable ; but insisted on the defendants' paying 
the sum of 489/. for the costs of Dicks and Co., which they 
paid under a protest against the legality of the demand ; and 
thereupon Taylor and Hughan delivered the coffee. The 
ports of Cape Frangois and Gonaixes were not, at the time of 
this adventure, in the power of the enemies of Great Britain. 
Upon appeal brought in Englandj the sentence of the Vice- 
admiralty Court in Jamaica was reversed, upon payment by 
the owners of the captors* costs. The jury found a verdict for 
the plaintiffs for the damages in the declaration, subject to the 
opinion of the Court upon the following questions : — 1. Whe- 
ther the licence which the defendants had procured was a suffi- 
cient licence for the protection of the whole cargo, and such an 
one as it was incumbent on the defendants to furnish ; and sup- 
posing it were not, it was contended, that the defendant was 
liable to pay demurrage for the time during which the ship was 
detained by the Daedalus. Sdly, Whether the delivery of the 
proceeds of the 73 bags of coffee, shackled as it was with the 
compulsory payment of a sum of money, to reimburse Dicks 
and Co. for the costs they had disbursed in Jamaica^ was a 
sufficient delivery within the meaning of the charter-party. It 
was referred to arbitration, to ascertain the sums due to the 
plaintiff for dead freight, the demurrage accrued before tha 
ship Benlomond sailed from St. Domingo^ the demurrage and 
captain's expences occasioned by the detention by the ship 
Dadalus, and the amount of freight due for the 73 bags of 
coffee ; it being admitted, that 489/. had been paid by the de- 
fendants to the plaintiffs on account, the arbitrator was to 
decide, after the judgment of the Court should have been 
given on the points reserved, whether that sum would cover 
the whole amount of such of the plaintiff's claims for which the 
Court should deem him entitled to recover; if it would, a non* 
suit was to be entered. 

Accordingly Lens, Serjt. in Hilary term, having obtained a 
rule nisi to set aside the verdict and enter a nonsuit, 

Shepherd and Besty Serjts. in this term shewed cause : they 
contended that the master was empowered by the necessity of 

the 
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the case to pledge the 73 bogs of coffee as a secarity for the 
costs. They were the only security he could offer, the ship 
and the residue of the cargo being the subject of litigation ; 
and if he had not done it, the defendants would have had to 
appeal against the decree of the Prize Court of Jamaica^ but 
the sentence would now have stood unreversed. If the vessel 
had been detained for want of security, this coffee, although 
liberated, would have been of no value, not being saleable in 
Jamaica ; and the interest of the consignees therefore required 
that it should be pledged for the costs, for the purpose of ena- 
bling the ship to bring it home. If the defendants disputed 
the lien thus created on thispart of the cargo, they ought not 
to have accepted the proceeds of the sale : by that acceptance 
they admitted the lien. If the coffee had been delivered in 
specie to the defendants, they must have paid freight for it. 
Having had the benefit of selling it in a favourable market, 
they cannot now say that they are not liable, to pay the freight. 
S. The defendants did not perform their covenant, in not hav« 
ing obtained a proper licence and safe canduct for the ship. 
The intention of government in granting these licences is to 
obtain a market for British produce, or for East India goods, 
^which we are equally interested in selling ; and they therefore 
mathorize a vessel to bring back from SL Domingo^ only that 
cargo which the sale of the British commodity exported thi« 
ther will enable the merchant to purchase, and no more. A 
licence, they said, was never granted for a vessel to go out in 
ballast in order to bring home a cargo, except in particular 
eases, when the produce of the foreign country is particularly 
wanted in England^ as wheat or brandy from France may be. 
If the exportation of a very small value in British goods ex« 
ported would legalize the importation of a very large value of 
foreign produce, this would differ little from the case of a ship 
sent out in ballast. The language of the licence was not in 
this case, as it sometimes is, for the return cargo of the said 
ship^ but for the returns of the said cargo, and there is an ex* 
press proviso that the licence shall not protect any other pro- 
perty on board the said ship, except the property of the said 
J. P. Greaves, and other British merchants, being of the cfe- 
scription thereinbefore specified, that is, being the returns of the 
said cargo. The circumstance of costs being allowed by the 
Court of Appeal to the -captors, shews that the ship was im* 
properly navigated, or that there was something irregular in 

the 
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the conduct of the captured ; otherwise it js more usual to give 
costs to the captured party ; and if it is said that this sentence 
was given by way of compromise, then the sentence of con- 
demnation stands unreversed. The intention of the contract* 
ing parties was, that the defendants should, at all events, obtain 
such a licence as should be free from all cavil, and question of 
its legality ; and the having a licence not adapted to the 
adventure, served to mislead the captors, and induce the de* 
tention. 

Lens and Vaughan^ Serjts. contra. It has been twiee ad- 
judged that no licence is necessary for trading to the dorainiooB 
of Christophe in St. Domingo ; but that they are like any 
other neutral or allied port : first, in the case of the Manilla^ 
1 Edwards^ Rep. I. ; and again by the IVIaster of the Bollsy in 
the case of the Phoenix frigate ; and the issue joined on the 
validity of the licence obtained, is wholly immaterial to the 
merits of the cause. It was clearly agreed on all hands in the 
Court of Appeal, that the judgment of the Prize Coort in 
Jamaica could not be supported ; but the plaintiffs dreading 
the expences of further proceeding, accepted a proposition 
made by the captors, of permitting the judgment to 1m ro> 
versed, the owners still paying the 489/. costs before <iecrocd. 
It therefore is clear that the judgment cannot be for 4he cap» 
tors. The construction of the covenant io obtain a licenee^ is 
merely this, that if any licence is necessary, the defendants 
will obtain it. But supposing that the defendants are bonndby 
this issue to prove that they havei^pbtained a sufficient T)wh»m>^ 
though none was necessary, yet the terms of this licence ha 
been complied with. A cargo of British manufacture was 
ried out, and a cargo of the produce of the island was'biMgk 
home, which is all that the licence requires. It never 
contemplation that the outward cargo should be the 
measure of the homeward cargo : the owners were desiroai 
a licence for the importation of a cargo in return for the 
to be exported, that is, in the ship's return ; but the 
does not say that nothing shall be a fair return for the o 
cargo, except those goods which are actually substituted fer.i 
If it had been intended to require that the cargoes should 
commensurate, the licence would have been difiereotly 
and would have so expressed it, as it has been usuai to 
when such was the intention ; for^ until of late, the*, lioene^^ 
contained a proviso '' that the return cargo shouU be j^itic^ 
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cbMed out of the proceeds of the ontward cargo, and that thft 
amount of the return cargo should not exceed the net mercaa- 
tile profit of the goods exported, more than 60 per cenL** But 
this arrangement was found productive of so much inconve- 
nienee on account of the daily detention of vessels by our 
emizersy that an Order of Council of the 6th of April 1808, 
directed that clause to be omitted in future. The interpreta* 
'^ion contended for would lead to this inconvenience, that if an 
export cargo of value apparently adequate to purchase a full 
liomeward cargo, should be damaged or depreciated during the 
voyage, the ship must necessarily return with a deficient load- 
ing ; and many of the articles legalized by this licence, such 
ms indigo and bullion, are articles of the greatest necessity, 
«Lnd for which the government would readily gVant a licence 
^r a ship to go out in ballast, though if such had been the 
case, it would probably have beeli expressed in Ike licence ac- 
cording to the fact. The second question is, Whether there 
was a sufficient delivery in this case ? The covenant is, to deli- 
ver the goods according to the defendant's bills of lading, and 
the plaintiff contends he has performed it, by a delivery agree* 
able to the bills of lading signed to Dicks and Co., and not 
given under any agreement to which the defendants were privy, 
but wholly without their authority. First, the master bad no 
authority to pledge the property; but the defendants waiv^ 
thai objection, and consadering the lien as fair and reasonaU0^ 
are. willing to submit to it as a species of mortgage on the 
goods,, and offer security taany amount ; but the plaintiff does 
not even deliver the goods on the terms of the master^s agree- 
ment : for that contract mnst be construed to mean that the 
bills jof lading should become abtolute, only in case the per- 
soqs on whom the biUs pf exchange are drawn, should refuse 
to secure the payment to the satisfaction of Messrs. Dicki* 
firiends in London. The bills of exchange, it is true, are not 
accepted, but the defendants offer to give any security that caq 
be required ; and Taller and Hughon do not object to the na- 
ture or amount of the security proposed, but they reject aU.se^ 
curity whatever, and insist upon having the entire proceeds of 
the cargo remitted to Jamaica in specie, in consequence of a 
subsequent letter written them by Dicks and Co., and forming 
BO part of the contract made bj the master, for the purpose 
that Dicks and Cok may be enabled to charge commission upon 
the consignments sent hither, as an unsucqsssful commercial 
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adventure of theirs, and may therefore again send the amount 
in produce, in another season, and charge another commission 
thereon ; which is a most unreasonable condition to impose* 

Mansfield C. J. This is a case on a charter-party: the 
question arises on a licence; and the issues joined are very ex* 
traordinary. 1. This is not a charter-party to go to any par- 
ticular port or ports in St. Domingo^ but generally to proceed 
to any port or ports in St. Domingo^ without any distinction 
of such port or ports as were under the government of France^ 
and in a state of hostility, and such as were not ; there is a co- 
venant that the defendant shall procure a* licence, not indeed 
saying a sufficient licence, but that is rightly construed to mean 
a sufficient licence, t. e. sufficient for such port or ports as the 
ship should go to. Then the charter-party contains a covenant 
to deliver to the freighters agreeably to bills of lading. With 
respect to the licence, the declaration varies from the charter- 
party ; the plaintiff introduces into the declaration an aver- 
ment that the defendant did not procure a sufficient licence, 
and he does not allege that he delivered the goods according to 
the terms of the charter-party on the return voyage, but that 
he delivered the goods at London : it looks as if the drawer of 
that declaration had thought there were doubts whether the 
delivery was sufficient. As to the licence, the plea is, that the 
defendant procured a sufficient licence, and as to the delivery, 
that the plaintiff did not truly deliver the cargo. Then issue 
is joined in these terms : and two questions have arisen, 1. as 
to the licence, Whether a cargo, being purchased with the pro- 
ceeds of the outward cargo to a very trifling extent only, or 
not at all, is within the licence? The issue is intended to try 
that matter ; but that is not the question that must govern this 
case. To some ports of St. Domingo^ which are friendly, a 
licence is not necessary. To others, which are hostile, a licence 
was necessary; and if the ship had gone to an hostile port, a 
licence would have been necessary; to a neutral port, a licence 
was not necessary. Then the ship having procured a licence 
sufficient for an hostile port, for which alone it was necessary, 
and having gone not to an hostile, but to a neutral port, in 
which a licence was not necessary, how can it be said she had 
not a sufficient licence ? The case has not occurred, in which 
a licence was necessary. The plaintiff then can recover no 
damages upon the breach assigned for the want of a licence. 
There has been much argument on the meaning of a return 
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cargo, and to be sare the words would mean nothing, if they 
MTould cover any cargo, not being a cargo bought with the 
produce of the goods sent out from this country : but it is not 
necsessary now to decide that question; for the covenant to 
procure a licence cannot apply to the case in which no licence 
is necessary. Nothing can arise from the accident of the cap- 
tain of the Dcedalus having against law detained this ship ; if he [ 357 ] 
did so, the party might sue him for damages in the Court of 
Admiralty, or in the Prize Courts, which sometimes give da- 
mages. From some cause, which does not appear, the' Court 
lias in this instance thought fit to give the captors costs, but 
^^¥6 cannot on that account distinguish it from* any other case, 
in which the default has happened by the wrongful attack or 
detention of others : therefore, on the question of the licence, 
>ve think nothing can be recovered on this covenant. S. The 
person who drew the declaration seems to have been aware 
that this was a very particular sort of delivery, for he has not 
averred it was delivered to the defendant; but it has been 
argued that this does amount to a constructive delivery to the 
defendant. The ship being carried into Jamaica^ and libelled 
in the Admiralty Court, Dicks and Co. become bail : the mas- 
ter offers them a very large and ample security, to pledge the 
whole of the cargo. I do not go into the question^ whether the 
captain had a right to pledge these 73 bags, being not libelled: 
he pledges, however, the whole of the property. He adds a 
very singular condition, that the whole of the proceeds are to 
be remitted to Jamaica^ which must be again remitted hither, 
probably in goods; upon all which remittances, both ways, 
commissions are due. The goods come hither to Taylor and 
Hughatiy agents of Dicks and Co., the claim proceeds in the 
Admiralty, Court here, and the libel is dismissed, allowing the 
captors costs : the plaintiff applies to Taylor and Co. for the 
coffee ; they say no ; we will not deliver it, because we are 
bound to remit the whole proceeds to Jamaica : under these 
circumstances, the plaintiff claims freight ; now as the goods 
come hither under bills of lading, we must suppose they con- 
tain the words, ^^ upon payment of freight," which all bills of 
lading have. If so, Taylor and Co. ought not to have required 
the goods, nor ought the captain to have delivered them, but 
on payment of the freight ; and when be did deliver them with- 
out payment of the freight, he must have acted contrary to his 
agreement with Dicks and Co. ; for they took on themselves 
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1 810. that their agents should pay freight. When ? Qn delirery to 
_ ' them. What a Gondition then the freighter was .put into I . For 

^^ these persons were to have, not only the disposal and sale of 

Grates, these goods, but the dispWl of the proceeds, and to send them 
to Jamaica ; and the plaintiff is to wait for the freight till the 
proceeds come back, and until all the claims of Dicks and Co^ 
and their agents, are discharged, aud to trust to the surplus^ if 
any. But independently of the ground of the agreement coih 
tained in the bill of lading, by which the captain agreed to 
look to Taylor for freight, had the captain such a power aa 
enabled him to dispose of the goods in the manner which be 
has done ? In cases of necessity, as in this of giving bail^ the 
captain may give a pledge, hypothecate ; but it' is contrary to 
the very idea of a pledge, that the goods, instead of being re-i 
deemed, are to be immediately sold, and the proceeds sent to 
Jamaica. It seems to me, therefore, that this was not a su& 
ficient delivery; consequently the plaintiff is not entitled to 
recover any thing in respect of the detention of the ship in J^ 
maicoy and cannot maintain an action for the freight of these 
goods from Jamaica to London. I have said nothing om the 
liability of the captain : possibly he might have been told be 
would be liable to trover, if he .had not delivered these goods^ 
It was the captain's duty to deliver up the goods immedialely 
on the ship's arrival ; it cannot be said in any sense that the 
captain delivered these goods to the freighter. .Although thd 
persons to whom he delivered them,, being perhaps afterwards 
frightened, gave up the goods^ it .was not till after nuuqf 
months, and it may be . that .the freighter may have sustain^ 
great loss of the jnarket, or other great inconveniencey bgr the 
r 359 1 detention. If Taylor BnA.IIughan did^not pay the.captuQ 
the freight, hei^ although he has parted with Iheposseasioa' ' 
the goods, may maintain an action against them. Thejcpn?-^ 
sequence of this decision will be, that the arbitrator^ in settlings 
the account, will give nothing in consequence of the detentioo^L 
of the ship at Jamaica^ or ibr the freight of the 7&bags.o£ 
coffee. Nothing is to be recovered on either of these issues^ 
The rule had better be enlarged until the arbitrator haa mad^ 
«p bis mind on the other points, and if the plaintiff is already 
overpaid, there must be a nonsuit, j 

Heath J* expressed himself to be of the same opmion npoo 
both points. 

Lawubitge J. The purpose of the licence was only to pro* 
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feci the ship : the charter-party is, to go to any port, \u St. Do* 
ntingo: the licence can only be meant to be provided in case she 
weort to an hostile port. Yoa Siiy the licence is not sach as 
would suffice for an hostile port ; it may be so : then he has no 
licence where none is necessary. 1 cannot think the plaintiff 
is entitled to recover the freight: for that, he roust do certain 
things, one of which is the delivering the goods to the defend- 
ants; be does not aver that be has delivered them to the de- 
fendants, and the plea avers that he has not, which is an answer 
to his claim ; and he cannot recover the freight on this charter- 
party, because he has not performed the requisites. I do not 
say that he could not bring an action for work and labour, or 
assumpsit for freight ; but in this action he cannot recover. 
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inESTy Serjt. had on a former day obtained a rule nisi that 
JLJ the cognaoit which had been given by the defendant in 
this case might be delivered up to be cancelled. It appeared 
on the affidavits that it was given under the following circum- 
stances: The defendant being arrested, and in custody on 
mesne process, her attorney called and sent several times to the 
office of the plaintiff's attorney, and proposed, on the behalf of 
the defendant, that she should give a cognovit for the debt and 
costs, with a stay of execution. The plaintiff having agreed 
thereto, a tognovit was prepared, and sent to the defendant'^ 
attorney, together with the defendant's discharge, and he pix)- 
cured the signature of the defendant to the cognovit^ and re* 
turned it signed to the plaintiff's attorney; .but it appeared by 
the defendant's affidavit, that 'the cognoroit was. signed by her, 
in presence only of a person named JLewis, who witnessed lier 
signature, and that he was not an attorney : he was in fact a- 
clerk of her own attorney. a 

SkepherdSerjL shewed cause against tnis rule : he said that the 
rule of Court requiring the presence of an attorney for the de» 
fendant, when a warrant of attorney was given^ did not extend 
to the case of a cognovit. 

Best^ con^ndyxated FMkitmon v. Cames^ 3 T. R. 616. 

The 
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1810. The Court could pretty plainly see that no circomTentioir 

had been practised on the defendant in this case : they were sa* 
tisfied that she very well knew the effect of a cognovit; there- 
Cleaver, fore they would not give her the costs of *the application. But 
«r 35^ 1 they felt it necessary to adhere to the ruleof Court ; and there- 
fore, as the presence of an attorney's clerk was not sufficient,, 
they made the 

Rule absolute. 



May7^. TwEMLow 7). Brock. 

Gf ncnuiy If TTA UGHAN. Sent, moved that the prothonotary might 

moDev be paid my , , ' .... rwit • x- 

into 6>art^ and r review his taxation m this case. This was an action 
d5!L*l!5t toke upon a policy. The defendant had paid into Court upon the 
|.*g®J|»J>^Pj"^ count for money had and received, the premiums of insurance, 
and recovere under the common rule. The defendant did not take them out, 
not entitled to but went on to trial for a loss upon the policy ; and thereupon 
t£e oF partes ^ verdict was found for the defendant. The prothonotary bad 
CoDrt°°*^'°^ taxed for the defendant his whole costs up to the final judg- 
But in policy ment, without any deduction for the costs up to the time when' 
tiiere is a con- the money was paid into Court. Vaughan relied on the au- 
^i!l!!n^^^ thorities of Wilton v. Place, 2 Bos. Sf Pull. 56., and Mulkr r. 
thSi^"t!fe*'" Hartshome, S Bos. if Pull. 658., that although the plaintiff 
caoie tried foi- does not take out the money which has been paid into Cour^ 
lai pra^Se°^ he is i^evertbeless entitled to bis costs up to that time; because 
^/ifhlr^^ the payment admits that so far he has a good cause of action. 
SiS'to^Uie*' ^^^ Court observed, that in this case the plaintiff had not 
whole costs of proceeded on the count on which the money was paid into 
the pUinti^ is Court, but for a different cause of action. It is true that if the 
ratireoisVof plaintiff bad taken out that money, he would have been entitled 
mTto Uie^r* *^ ^^^ ^^**^ ^" ^^^ whole declaration, up to the period when it 
of paying tiie was paid in ; but here be proceeds on a count on which no mo* 
Court. ney was paid in. The general rule in this Court, which regu* 

[ 362 ] lates costs in the case where money is paid into Court, is the 
same as in the Court of King's Bench. But in actions on po- 
licies, where there is a consolidation rule, and money is paid 
into Court, the plaintiff is entitled to the whole costs of the 
short causes up to the time when the money is paid into Court, 

although 
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fiUhougb he may not succeed in the cause which he proceeds 
to try, and although the defendant in that cause is entitled to 
the whole costs. And this explains the cases of Muller v. 
JlarlshornCj and Wilton v. PlacCj which do not accurately ex- 
press the opinion of the Court. And there is no reason why 
the practice now uniformly established, and which is so con- 
sonant to justice, should be altered. 

Rule refused. 
Note, the prothonotary said, that the reason of the case of 
Wilton T. Plac€j was, that although no consolidation rule had 
actually been drawn up there, yet, as there was an understand- 
ing between all the parties that there should be one, they were 
considered to be in the same plight as if the rule had. been 
actually entered into. 
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THIS was an action upon a policy of insurance effected on a ^^sdchar- 
the 13th December 1808, upon the ship Little Marj/j at st. Ub€$,Zd^' 
and from Pit/mouth to Oporto^ or St. Ubes, both or either, and SS^'SlIkra'at 
during her stay at Si. Vbes, and thence back with a cargo of ^^^^^^ 
salt to London : the policy provided for a return of 2 per cent, iiberaid on 
premium, if she sailed with conyoy for Portugal^ and 2 per cent, master of a nun 
more, if she sailed with convoy from Portugal and arrived, on coodStioo'of 
The declaration stated a loss by capture. Upon the trial of ^^^^^ ^ 
this cause at ChHldhall^ at the sittings after Trinity term 1809, England^ Eng- 
before Mansfield C. J., it appeared that the Little Mary sailed tobeexchaoced 
from Plymouth with convoy with a cargo, and arrived at namKsrof 
Oporto: she remained there a month, being prevented by Je^^,J?{J" 
tempestuous weather from proceeding to St. Ubes, to take in a capture, bat 
cargo of salt, according to her destination. On the S9th of ofthetbip*i 
March 1809, Marshal Soully with a French force, having en- o^o?«°iSi,^ 
tered Oporto j took possession of this vessel, and took out the ^ the i^Je^ 

Upon her ar- 
rival at PortinunUhj the captain refused to deliver her, unless on repayment of the ransom, which the 
owner refused. Held, that the owner being entitled to retake his ship, which was safe at PorUnunUh^ 
the loss of the voyage did not enable him to recover upon a policy on the ship ad for a total loss, nor 
could he recover, as for an average loss, the sum which had be^n paid by the master for the ship's ran* 
som, and which, being an illegal payment, the plaintiff wai not bound Uriiepay to the matter. 

master 
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master and all the bands. A contract was afterwards made 
between Soult and the master, that upon payment of three 
thousand dollars, the ship should be liberated and permitted to 
proceed to England ns a cartel ship (a)j with a number of Eng* 
lish prisoners who were detained at Oporto, upon condition 
either that the English government should liberate an equal 
number of French prisoners, or that the master should ag^ain 
render himself, with the vessel, to the custody of SoulL The 
roaster accordingly paid the money ; and, on the 19th of April, 
with a crew, consisting not of his own men, but of the libe- 
rated prisoners, sailed with the vessel in ballast, and arrived at 
Portsmouth on the I3thofM«y. The English government 
did so far ratify this contract that they sent back the captain of 
a French vessel, the Mercure, and some French seamen, in ex- 
change for Brooke^ the master of the Utile Mary, and the 
persons who came home with him. The plaintiff having heard 
of (he capture, and not having heard of the liberation of the 
ship, had, on the IstofJV/oy, given notice of abandonment to 
the underwriters, as for a total loss. The master refused to 
deliver up the ship to the plaintiff, unless he would repay him 
the sum of three thousand dollars; which the plaintiff refused; 
and at the time of the trial the vessel continued in the pos^ 
session of the master. The jury foiind a verdict for the plain-* 
tiff as for a total loss, with liberty for the defendant to move to^ 
enter a nonsuit, upon the ground that the ship was not lost ^ 
for that she was destined to go to Portugal^ and come back 
again, and that she did go, and did return. 

Accordingly, Best Serjt, in Michaelmas term, obtained a 
rule nisi to set aside the verdict and enter a nonsuit, and 
counsel were twice heard upon the rule, the first time in 
Hilary term 1810; when the Court, thinking that much might 
depend upon facts which did not appear with sufficient dis- 
tinctness at the trial, suggested the propriety of introducing 
further documents, which the parties accordingly agreed to ad- 
mit as evidence in the case. The effect of these was, that the 
contract with Soult appeared to be of the nature above ex- 
pressed, and that, by a charter-party which transpired, the ship 
was chartered from Plymouth, with a cargo to Oporto^ thence 
to St. Ubes in ballast, to obtain a cargo of salt, and thence to 



(a) See thb contract more par* post. Trin, term 1810. 
ticolarly stated in Webb i. Brooke^ 

Gottenburgh 
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Ooltenhurgh or some other port in the Baltic. And the de- 1810* 
fendants rested upon this last circumstance as a proof that the 
Yoyage was lost, because the market for the salt was during 
the fishing season, which had elapsed pending the delay occa- 
sioned by the capture and detention of the ship ; but there was 
no stipulation in the charter-party for the ship's return to Eng'> 
land: and therefore when the rule was discussed a second 
time, in this term, Best contended that it was proved by this 
charter-party that the ship never sailed on the voyage insured, 
but had sailed on a wholly different voyage, so that the risk 
never commenced : but on the plaintiflTs retorting, that if so, 
be was entitled to a verdict for a return of the entire premium, f 
Best abandoned this ground, and made his election to consider • 
the voyage commenced as the voyage insured, and to stand on 
the merits. The latest statute which is material to the case, 
45 Geo. 3. c. 72. s, 16., enacts, that it shall not be lawful for 
any of his majesty's subjects to ransom, or to enter into any 
contract or agreement for ransoming, any ship or vessel be- 
longing to any of his majesty^s subjects, or any merchandize or 
goods on board the same, which shall be captured by the sub- 
jects of any state at war with his majesty, or by any persons 
committing hostilities against his majesty's subjects, unless in, 
the case of extreme necessity, to be allowed by the Court of 
Admiralty. 

Shepherd and Lens^ Serjts. shewed cause against the rule. 
The plaintiff is entitled to recover, either, 1st, for a total loss, 
because the use of the ship is lost for the voyage ; or, Sdly, for 
an average loss to the amount of jthe money paid to redeem the 
vessel. 1st. This is a total loss, for several reasons : first, it 
is clear that it was a total loss for a month after the capture, 
and there was a consequent abandonment before it was known [ 366 ] 
that the loss was reduced by the restoration of the ship. In 
order to do away the total loss, the restoration roust be such 
that the owner may be at liberty to pursue his voyage. The 
property was, by the capture, devested out of the plaintiffs ; in 
order to revest it, it was necessary either that it should come 
into the actual possession of the plaintiflb, or that they should 
adopt, or be bound in law to adopt the master's act in ransom- 
ing the vessel ; but the ship in jfact has never come into the 
plaintifiB' possession; for they have refused to pay the money 
or to redeem the vessel on those terms : and if the ransom was 
an illegal act, the law will not bind the owners involuntarily 

to 
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1810, to adopt it. Secondly, it is not every restoration of the ball 
of the ship that will do away the total loss which primd facie 
was sustained by the capture, and revest the property devested 
by the abandonment. In all the cases Where the total loss has 
been done away, the ship has been restored in such a state as 
to be capable of prosecuting the voyage ; and the voyage has 
afterwards been absolutely completed : but here the voyage 
was totally lost. The purpose, which was to obtain a cargo 
of salt at SL Ubes, and deliver it within the fishing season, is 
wholly gone; for the fishing season is elapsed. When the 
vessel left Oporto^ it was impossible for the master to con- 
tinue his voyage, for he had no crew.: he had not a single 
man on board whom he could compel under any subsisting con- 
tract to proceed to St. Ubes. He was obliged on his parol to 
proceed to England^ and the law will recognize the validity 
of the obligation : he was still virtually under the dominion of 
Soult, His vessel was not actually manned with Frenchmen^ 
but the effect was the same as if she had been ; and she ar- 
rived at Portsmouth^ not in the prosecution of any mercan- 
tile adventure, but as a French ship bringing prisoners. — 

[ 367 ] It would be a wholly new rule if the Court were to say 
that in every case where the ship is capable of being fitted 
out and sent to sea again, there cannot be a total loss.— 
All the cases shew, that wherever there is a loss of the ship for 
that voyage, it is a total loss for the purpose of the insurance. 
The case of Goss v. Withers^ 2 Burr. 683., in which there 
were two policies, one on the ship and the other on the cargo, 
generated an opinion in the profession, that after a capture had 
once taken place, there was, in all events, an absolute loss. 
In Hamillon v. Mendez^ S Burr. 1 198., Lord Mansfield Q. J* 
takes pains to correct that doctrine, and to shew that it is 
a total loss, only ^' if the voyage is absolutely lost or not worA 
pursuing.'' Milles v. Fletcher ^ Doug. S19. his Lordship said, 
^' No cases say, that the bare existence of the hull of the ship 
prevents the loss from being total. The question is singly this, 
whether the consequences of the capture were such as, not- 
withstanding the re-capture, occasioned a total obstruction of 
the voyage, or only a partial obstruction, as in Hamilton v. 
Mendez.^* And again, <<The point is, what did the owner 
suffer by the capture ? and it appears that he suffered so much, 
that it was not worth while to pursue the voyage." In a ma- 
nuscript note of the same case, the rule is laid down in the 

same 
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same mftmiei'. dizalei r. St. Barb^j I T. R. 18T. WtOef ^. inioJ 
said, " th^re has been tio loss^ here, either of the aWp or tlie -^ 
Toyage :** and JSzi/fer J. said, '* The true way of conttderitig it ^^ 
is this; it is an insurance of th^ shif^ ibf th^ Toyage ; ifeithl!^' ScoTt. 
(he ship or the voyage be lost, that is a total loss.'* Stf in 
Manning r. Nettnhbm^ 2 Marshal^ 585. on a policy npoA d 
Ship, Lord MimsftM said^ ^ Ifby th^ perils insured agaiti^, 
the Toyage be iMt and gon^, it is a totel loss, otherwise noti'* 
Bmnbrtdge Y. Ntitsm^ 10 Enst^ SS9.y does not nuiliute wfth' 
this doiftrine ; that case ofifly determined, that if by subseqofMit' 
events the tdtal loss is reduced to an aiverage loi^, the assured' [ 308 ] 
baa no right tb persist in an abandonment. Bnt this lottf 
eambt be reduced to iEi partial loss, because it is clear that tlH^* 
objefet of* ihe Tojage can m>w never be obtained. It is truA 
that a ship is [Physically clipable of completing her voyage, ttr 
}&ng as her planks will-ban^ together ; but thef merely getting 
to' a given* place, dr iMding with a plartilstllar akiicl^ at aftj^ 
time, and at an^ prfcn, and under any cireoDlibtiAces, is not tlMf 
object ofa voyage. This vessel couM not have pni<se6ded 'fb 
Si. C7&c» unMa she hkd take* a new crew at PbtUmatdh^ aMf 
sailed (Vote thene^i bat that wbi^ not ^av^ been a prosecu- 
tion of tte sanM^, but of an entirely M# v6jage. It fa 
imiMBsibte thit t^ftin the thifh aitival at Pirtsm^uih, th« 
freighter ooilld fail ve recovered agminst the owiiet* in ah actiotf 
on the ohetter^party, upoto the grdontf of his rtot proceedings 
thente to complete the voyege to $1. Ub^sl If it be neW iii« 
eumbent on the owner to continue the ToN^age^,' the sMie he^ 
eeMity would hute subaiited if the JFnmeA geileral had detain^ 
the vessel three yeilfsi but although t&e ship in i^jpecie remaini,' 
the freight and epportUMity of obtaining a cai^ are totdllf 
loat' Again, if tbis nm a total loss, yet the toaster is entitfed 
t6^ fecov^r asainst theoweers the sum paid (M- ransom, anff 
tbat constitutes ab av^Age' ^ss ; for the ease is di^tihgtiihaUo 
froai that of baveloek v. Rdcknodij 8 T. R. S68. becatiiBe 
lliere tbe ransom • wai clearly Illegal : thei^, tMy, the ownertf 
tfMb^nized'the aet of theii' agent in ransoming the veiisel, 9lM 
look her badtaj^im Whereas here, if this was an'iUegisI 
ransomieg,' the owners had dbbe no act to alffrm the cfMiM 
made with Souk. But tM jdafntiff is at least entitled tb a 
fetnm of th^fwop^ t^td. ptiiiliiiim upon the ship's aMval at 
Opario; and ff t&fiI'Mt A toCa| loss^ she bas also arrived in thia 
country, and upHnr Hhat ettM die' fdasatV is eatfUei to i 
YoL.IL 8 A return 
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return of two per cent, oiore : tbif case is distiogoisbable from 
that of Kellner v. Lemesuriery 4 £i»/, 396.^ where Lord 
EUenborough C. J. thought the ship's arrival at her port of 
discharge roust precede any return. 

Best and Vaugkan^ Serjeatits, conird. All the cases cited 
were considered in that of Bainbridge v. Neilson^ .which is 
decisive of the present question, and has established as a prin- 
ciple, that if the plaintiff relies on an abandonment and a total 
loss, and the fact is, that at the tim^ of the abandonment the 
total loss did not subsist, his case is gone. That was aa 
attempt to convert a partial loss into a total loj«, but without 
effect : here the plaintiff omitted to prove, but iu fact might 
have proved, a small partial loss,, less than \3\ pef: feni. X«ord 
EUenborough^^ judgment in Bqinbriifge v. NeUtqn is^verjr. 
applicable here. The present plaintiff did not abandon till 
the 1st o( Ma^t wbereas his ship was released on the 19th of 
April. It is not true that the ship afterwards continued to hs 
virtually in the possession of SouU* If he had exacted of tha 
master security for bis going to X«o;?d!9it and not to Si. Ubeh 
perhaps there might be some colour for this pretence ; but u 
soon as the master had pai4 his thfee thousand dpUara, and 
bad cleared the bar of Oporto^ be was at free liberty to proceeii , 
to St. Ubes ; bat he found it more profitable toconfcy pasi^ . 
engers to London. [^Mansfield C. J. and Lawrence J, Jt 
appears be could get no crew, except sailors collected liroai 
various ships, who were all desirous to come to England: be 
could not proceed alone to Si. Ubes.'] Admitting that, he 
,merely loses the freight to St. Ubes ; but no case . {las decidedi 
that the mere loss of (he profit of the voyage entitlee the 
assured to abandon the ship. Insurance is a ecmtract of in- 
demnity, but if upon the loss of a single voyage, the ownsr 
could recover the whole value of bis ship, the effect would go 
fiir beyond an indemnity ; for the plaintiff would he enabled to 
recover where he had sustained no loss at all. In ^ILtbe cases 
wherein the loss of the voyage has been an ingredient, it is not 
merely the loss of the immediate advantage of the voyggit 
which has had weight with the Court, but there has beea an 
extreme improbability that the vessel itself should Cfver be M^ 
stored, or at least a reasonable ground of belief that the p^h 
perty would be Jost, unless the assured should incur consider- 
al>le expence to recover it« So, in Hamilion ▼« Mende^^ 
1 Pork. Cth ed.9QH. Lord Mansfield C J. says, << It doea not 

fly 
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necessarily follow, that beeause there is a re^^captare^ therefore 1 ^10. 
the loss ceases to be total. If the vojrage be so defeated as not ^ 7 
to be worth the farther pursuit ; if the salvage be high, and ^^ 

the other expences great, or if the underwriter refuse to bear Scott. 
these expences, the assured may abandon." He therefore 
thought that many circumstances must concur to create a total 
loss, when the ship in specie remains. In HamiUon v. Mendez^ 
although the ship was captured, and the crew taken out, and a 
prise*master put on board, and an abandonment made, yet, in* 
luch as there was a re-capture. Lord Mansfield held that the 
was not totally lost. The case of Milles v. Fletcher is not 
in the present instance. There no sailors were to 
he bad, the ship was at a distance from home, nearly all her 
vamaiaiag cargo was sold to pay her salvage, and the ex* 
pence of the repairs would have exceeded the value of the 
freight by more than 100/. That ship could not pursue her 
voyage, and it was the best thing for all parties to sell her.. 
This vessel is in the country of the owner, at Portsmouihj where 
sailors are to be had, uninjured, and in no respect under similar 
drcamstances. A mere interruption of the voyage gives no 
right to abandon : the plaintiff can recover only for so much loss 
as he can shew that he has sustained. But to create a total' [ ^1 ] 
loss, the ship must be in such a condition that even if the o#iier 
were willing, he could not perform the voyaige t if he can com* 
plete the voyage, he is bound so to do. Here, the owner being 
bound by a charter-party, it was incumbent on him, on the ship's 
arrival at PorUmouihy to set out again en this voyage : there 
was notphysical impossibility of his completing it. In ilftm- 
witig V. Nemnhamy the ship *^ was declared unable to proceed to 
aaa with her cargo upon a Ijondon vojfejge, and she could not 
he repaired in any of the English islands in the West Itntl^y 
That was a physical impossibility of performing the royage. 
Lord Mansfield says, ^ The ship had received an irreparable 
kurt within the policy, which drove her back to Tartola^ 
where only two ships could be had, both together not capable 
ef taking the whole of the cargo on board. The voyage was 
so completely lost, that no ship could be got, and the insured 
wore unable to send that part of the goods which they hadpur^ 
Aaaed forward to England^ and yet nobody bought goods there 
bat to. send to England. If the voyage could have been eon* 
tinned in another ship, there might have been freight pro raid. 
But it was admitted, Uiat there vnis a total loss on the freight, 

g A 3 because 
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because the ship could not perforin ber voyage^ and tiMi tniured 
were not to wait till ships could be had. The name argument- 
appliesto the ship and cai^go, and the contract is» that the ship' 
shall come to London^ Baihbridge v. NeiUon shewis that the* 
circumstance of want of knowledge of the true state of the- 
facts at the time of the abandonment, makes nodiflference iq the 
rights of the parties. The condition of the men who came 
home in the vessel can make no difierence in the state of the — 
ship : the ship was restored to the master, and consequently 
the owner could have no right to abandon.. It is ui^ged> that 
the plaintiflT has a right to recover because he is innocent, and 
has not adopted the act of the captain: but the plaintiff ia 
damnified, for the captain cannot recover against him the mi 
ney which he has paid in his own wrong (a), and the plaiotiiP 
may retake his vessel at pleasure, and free of all ekpence, ocr 
recover for it in trover. The underwriters, therefore, woukK 
pay this sum for the benefit of the captain only, who u not a- 
party insured. As to the question of. the return of 2 per ctnim 
upon the ship's arrival, in KeUner v. Ltcmesutier it was belc^ 
that the arrival which entitles the assured to a return uT 
premium must be an arrival at the ultimate port of dis- 
charge^ The defendant, therefore, is on every point entitled 
to a nonsuit. 

Upon the first argument Mahsfisld C. J« said, If a cap- 
ture has occasioned the loss of a voyage, although the ship re^- 
maims in Sjwch a state that she may be repaired, and may agaia 
be taken possession of by the owner, yet it is a total loss. Bat 
then the question arises, what shall be deemed a lose of the 
voyage I that admits of great argument. It might not hafe 
be^n worth whilie in this case to provide a new crew, without 
which the vessel could not proceed, and afterwards to go to Sf. 
fJbes to procure the. salt» If the owner is hupsdif the mar^ 
chant, he lose9 the profits of his voyage ; if not, he losea bis 
freight; but how is the ship lost i In Gc$$ v. WUkmy lietrf 
MfmsfkldiakeA various circumstances into oonsideratioB ;,the|iek' 
risbable JMiture of thocommodttiea, the absolute defeating of tha 
voyage, the heavy amount of salvage, the captivity of the. mat* 
ter and mariners, and the loss of the freight; and theie be held^ 
that it was immaterial whether it were not the effect of 
tore to revest in the owner the property of the captured 



(a) See the case of Wclb v« Brooh$y Trin* term, 1810, posU 
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liAWREfnee J. The dicia ia the autbol'ities eited a^tMnilj ISIO. 
go great lengths; they assert generally , that wherever the voy- 
age insmred is defeated by^ an^ of the perils insured against, ^ 
there is'a totd loss : bat I find no authority which applied to ^Scott* 
the case where the ship was, or might have been in the hands 
of the Owner, in the country where the owners reside^ The 
[^Mage from the Guidon, c. 7. s. I, which was the original 
tftfthortty Ola which Liord Mansfield relied in the case of Cfoss 
#, Withers^ does not apply to the ship ; and one may conceive 
vcfry strong cases; as, soppose a ship bound for the BaUie^ 
Bii€Hild he chased ihto a port, and blocltaded there till the Baltic 
Is 'frozen: her voyage is lost; but in the ensuing spring she 
returns to St^tand in safety : how is the ship lost ? In Mm9» 
ifAvgf- V. yewnham^B, loss #f the voyafl;e, as to the ship, did arise, 
kboligh it did not arise as to the tai^, which was immediately 
eold on the bpot for liearfy its whole valile. 
\ Upon the Mcond argument the Court held, that there was. 
n# total loss in this case» The ship bad been detaiiUBd, but 
wus now safe; and there could not under the circumstances, be 
%iiy retumof the preioium; consequently that there must be a 
Mnsuit Hole absolute. 
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In Error. [ *74 ] 

« ■ f • 

BOWEN V. MoR&IS. MiMjfV. 

THE defendaittiD error declared in the Court of King's Bench The hif^bett 
in an action of assumpsit^ and stated in his second count uhfku^«Sil 
UiA the mayor, burgesse^ aiid commonalty of the borough of ^'fjjui'^' 
CifrmaiilAm) on t|ie l4tb ^M^ \9Mt^ were about to put up to ofacorpon^ 
Isle^ and to sell by public auction, by a certain auctioneer em- o?bii^f mad 
ployed ia that be^lf, iu several diflferent lots, certain mes^ "^1^^^^ 
la^ges and tenemeats,, wbertof they were seised in fee, upon ^^,^^^ 
Hid subject to certain terms and conditions of sale, which were the vendors of 

^ the lands, 

%iM a oontmtTt. inwbkb th€^ muCoallY nrmnbed tt> fulfil the canditioiy of sale oa their resprctivo 
larts. The conditieos stated tne title of the corapration tp the premises, and stipulated that they 
Sirald convey.' and mirht re-seH on defanlt. The imly act therein .meotiooed to be done by tho 
Oaintiir was the receiving the deposit. HeM, that the ^laiqtiff could not naintain an actios is hii 
fidividual capacity agaisst the purchaMr for breach of thii contract* 

stated 
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stated in the count ; that tbe premises were, under tbe said 
terms and conditions, in tbe presence and hearing of the de« 
fendant below, put up to sale by public auction in different 
lots, and that the defendant below became the purdmser of 
certain messuages, lands, and tenements, comprised in the 
thirty-fifth lot, at the price of 1000/. And that thereupon, 
afterwards, in consideration that the plaintiff below, then and 
there being the mayor of the said corporation, then and thne 
on behidf of himself and the rest of the burgesses and eommomlHy - 
ofihe said borough^ undertook that the said mayor, burgesses,^ 
and commonalty would perform and fulfil to the defendant, 
the purchaser of the premises comprized in that lot, all 
aforesaid terms and conditions of sale on the behalf of th^ 
vendors to be done and performed respecting the same, he, tli» 
defendant below, undertook to perform the terms and eondi— ^ 
tions of sale on his part, as such purchaser. The plaintiff be* 
low then averred, that the mayor, burgesses, and commonalty 
were, at all times after the sale, able, ready, and willing to ex* 
ecute a sufficient and proper conveyanee of the premises com* 
prized in the said lot to the defendant below, according to tht 
said terms and conditions, if the defendant below would pay the 
purchase money thereof, and they averred notice and requeit 
to the defendant below to pay tbe purchase money, and accept 
a conveyance of the lot, according to the terms of sale, and a 
refusal by him. The declaration then proceeded to state, that 
the premises, in pursuance of the terms of sale, were resold hjf 
the said mayot^ burgesses^ and eommonaUy^ and that tbe dtfi« 
ciency, and the expences attending such re-sale, amounted to 
590/. which the defendant below was requested to pay ; bat 
that he refused, nor had he paid the amount to the said wugfory 
burgessesy and comnumally^ or to the plaintiff below, or to any 
other person whatsoever. The defendant below pleaded tke 
general issue. 

This cause was first tried at the fferejbrd summer assiMS 
1805, before Lord EUenborough C.J. when the evidence ftr 
the plaintiff below was, that he, being mayor of the borough of 
Carmarthen^ and the mayor, burgesses, and commonalty of that 
borough being seised in fee of the tenements in the dedamtioB 
mentioned, they, the mayor, burgesses, and commonalty, on the 
14th oi May 1804, put up the same, and also certain otiier 
tenements, to sale by public auction, in different lots, according 
to certain conditions of sale then produced^ and corresponding 

with 



iir THE FfFTiETii YcAR OP GEORGE IIL 375 



BOWEJI 



tb the averments in the declaration, vis, (amongst others ira- J 810. 
terial to the case,) that, 4thl]r, the purchaser of each lot 
mid pay down immediately, as a deposit, on being declared ^ 

i highest bidder, lOL percent, in part of the purchase-money, Morkis. 

the hands of Thos. Morris^ Esq. the then mayor, and should 

n an agreement for payment of the remainder on or before [ 370 ] 

1 Isl day of August next, and that an agreement should be 
iwn and prepared for execution by the proper parties, by the 
rD*clerk of the corporation, at the expence of the sellers. 
ily, That the purchaser of each lot should have a deed of 
Sment executed to him of such lot at the expence of the 
!rrr, on payment of the remainder of the purchase-money, 
ily. That the purchaser or highest bidder for that lot was to' 
eive no rent from the lands therein comprized until Michael* 
r 1806, when the present lease thereof would expire: as the 
poration was to continue to receive the rents and profits, 
ler that lease, until that time : but the sellers were to pay 
the purchaser or highest bidder, 5L per cent, for his pur« 
ae-money, until the expiration of that lease, in lieu of rent, 
ly, That the sellers* title to the premises comprised in this 

) wa«, under his present majesty's charter o^ letters patent, 
nted to the corporation of Carmarthen^ nndkt the great seal 
1764. 9ttily, That if any purchaser should fiiit to comply, 
h those conditions, the deposit-money for his lot shoufd'be 
eited, and the proprietors should be at liberty to reselt 
lot, and the deficiency, if any, by such second sale, toge- 
r with all charges, should be made good by the defaulter, 
itly, that the forfeiture of the deposit-money should not pre- 
t the sellers from proceeding at law or equity against such 
t bidder, to oblige him to complete the purchase, as the sell' 
should think proper. That the tenements in question were 
mt up to sale in the thirty-fifth of the lots mentioned in the 
ditions ; and that the defendant below had notice of the 
^ and of the conditions, Und was present at the sale, an<f 
I became the highest bidder for, and the purchaser of the 
e lot, at the sum of 1000/. y and that the following agree-. 
it was thereupon written at the foot of a copy of the cqndi^ 
IS, and sabscribed by the plaintiff and defendant bftlow re- [ 377 1 
^tively, viz.': the above-mentioned premises comprised in 
S5, were this day sold to David Boweny (the defendant be- 
^) for 1000/. subject to the conditions of sale within-men- 
ed, and David Bowen^ the purchaser or.- highest bidder of 

the 
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fb0 nfiid lot| and Thcmoi Morris^ Enq. the mayor oS tha miA 
corporation) on behalf of himself and the rest of the hargeaiaa 
and commonalty of the borough of Camuuihen^ the ¥end(va aC 
the premises, do hereby mutually agree to perform and falfily 
on each of their parts respectiyely, the within cooiditiqiiB'Of'Sala. 
Signed, 7. Morrisy mayor. DamidBowen. Tliat on the 88d 
QfJune 1804, the following order was made by the mi^r» bar* 
gesses, and commonalty of the borough, aaBemUed at a oovp^ 
rate meeting held at the OuUdbaU oS the borpagh| apon .doe 
notice given in parsuance of their charter, m. ; Wkereaa im 
pursuance of several orders, bearing date the 4th and dth.daya 
of November last, the 5th day of Match last, and the IQA da]r 
ot April last, several messuages and hereditaments, part of tba 
corporation estate, were sold and disposed of by public we- 
tion in different lots, to several persons, at and ftf .the pma 
or sum of 15,434/. : And whereas Thwwu Morris^ Esq., the 
present mayor, signed contracts for the sale of the 9aid bffre- 
di^ents and premises to the several purchasars t|iep!wff it iff 
therefore ordered that such sales, and the contracts ^liipied by 
the said> Thomas Morris^ be confirmed and ciMrried inKo eieea- 
tion ; and that the deposit monies be paid by the purchaasn 
into the hands of the said Thomas Morris ; and that hM laq^iipts 
for the same respectively shall be good andsufficleqtdisqbaiffi 
ip snch purchasers for such deposit and purchase ip^oniea; i#d 
that such purchasers shall not be answerable or bound to soa 
to the application, non-applicatioa, or mis-application of jsmM 
purchase monies, or any part thereof; and that the said TTiomf 
Morris do, on receipt of such monies respective^, jpty tha ^me 
into the bank of Messrs. David Morris and Sons^ ^vuifapi? VI 
Canparthefiy for safe custody^ until further diracytioaai^ gipran 
by this cQiporation for the application tjjjuereof; ffi^d that a M>* 
ter of attorney, or jitters of attorney, be ma<^ to ffmfinf^ 
John Mtirtdiih of this coanly^ boro.s^h^i^en^ to ^dtive^ {if^ 
of seisin of such hereditaments and prenp^ises, sp edl^ ^ afopfr 
said, to the several purc^asers^ or to wbpi^ theyshfdlreVjPNStilM^ 
direct and appoint. And it is further orde««id that in ffip%. the 
purchasers, or either of them, shall refu^ or neglect ifi p^y 
the deposit or purchase moires or either of .them in mapper 
aforesaid, or to complete their purc^iie^'s^^ to their 
contracts, actions or suits nhall be broiaght agi^iiist siMch pur- 
chasers either at law or in equity, at the expencf pf this cffi^ 
poratioD; and under the directions of the said Thomas Morris^ 

for 
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t^cpapi^l awb pnfcb^srP Kvpadifdy ^ confute 9uoh iMt ^ — 
f^rttmm; or 4biit tlie qaid mayor fChtell the said prMwwa by ^"^ 
ffwsliQQ, HI oaie ftf tha mn^perfiwiimee' of ««fib contrBcU Igi Mimuuk 
Urn pipohawrit afiwably to <be terms tbeveoT. T. Morrkf 
IfajKHT. TbM purgimt Hi tM taid order, the mayor^ btirgnmiigi 
ffMl ommomlty of Ibe bQioiigb» weie, aftertbe tale and iigii- 
mf of the said BpreevAmt by boUi forties, and before the re-tala 
baraiiafter maaltioQed, able, ready, and w^Df to have earn* 
¥egred the laid (enameats, io pMraaaace of the laid agrees 
Bie«t; aad ia doe manner and time toiderad to the defendant 
bekiir the draft of a deed of Ibofment, for bbperwal and ap« 
fvohation thereof and reqoinad him to complete hia contraot^ 
aid pay the pnrchaae money accordini: te the said agmement; 
and game notiee to him^ their madinees to coeeettte a contef* 
nnoe of the pnmsee. And th4t he whotty eefused to ramplete 
the cantraoft,»r to aeaept any convcgranoe of Ihe fsramiatt, orto 
INiy the porofaaee money theveof: wherenpen the said nmyor, 
bmvesses, andcommonaltyt on thei^tih of SefiteaiA^ foUonrh^g, 
«e-9(M the pcemisea for KQLn a^^tatnd.inlha deeleiration : ^upon t 879 ] 
thm/ovidenee a verdict was firrt 4bnnd for the pkdatiff heloiff# 
In the foUome^ term a motMsn was made in the Conrt of 
Kin^B Bfmh for a msw trials when the Comrt mere eqimlly 
difided in efmiion: wbemfore <he cavee wee agein tried at tho 
Mtr^M epriac Mii»o« 180^ btforo Xmnwce J>, who, npon 
the saom ,endsiic^, tbo«ight the plaintiff below entitled toaver- 
diet on theee e en d cemat qf (be decbwatioQ, bnt i eo om me n dfid 
a bill of enceptiemis w4m(^ IMpg tend^mid by the defendant 
Mewy he MiM ew9rdii«ly» TbejuryliHiad their verdict for 
tbe pbiinUff Mow, wMh 44Ktf> damcges, «pen the mAondMmmt 
ff tim dacbmtian; aiii for the delmdnnt be^ 
tennis, 

TUboMm waatorme nvgwcd; tot> IP ^Mi^ 
ikm^fOTitbepkintlf ineiwmr,aiid Jofln jMir for the defend- 
ant in ertor: the eecond time m Trml^ teem 1806,(J7eatt 
and JCawfdKc^ Jmiticea heai«r lOMent^) by Pmhfi Jkr the pMa* 
tiffinmrrer; and in tbe iMk^te^mei larm foUowing» by ^Me^ 
for the defendant in ertor, VpM the second ai^gmmint •tbrnn 
pusie^ were contended on bebajif of the plaintiff np enmrjt iral» 
that ppctn the true constnmtinn of tine agiemaent, the mngrw 
1^ contracted as agent and manager feir the corporation ; an 
Uiat it wa9 a coatmct between the buyer and the qprporntion^ 

not 
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IftiO not between the buyer and the defendant in error; and that 
therefore the defendant in error conld not maintain this action. 
Secondly, that if it were a contract with the defendant in 
error, yet, being made with him for die benefit of a third party^ 
and all the important coneiderations moving firom that third 
party, the corporation only conld maintain an action upon the 
contract; and that the defendant in error could not; Thirdly, 
that if it were regarded as a contract made with the defendant 
in error, it was void for want of a consideration moving liron 

[ 380 ] him. The first point must entirely depend upon the eonstme- 
tion of the instrument itself. The whole tenor of the condi- 
tions of sale contemplated that the dealing was with the corpo- 
ration. It is true that the deposit is to be paid to the plaintiff 
below, because he happened to be the present mayor; but the ^ 
receipt of that money is the only aiit he has to perform. The 
agreement for the purchase, and the deed of fec^fment, were to 
be at the expenee of the sellers : the corporation were to re- 
ceive the rents of the premises till 1806 ; the sellers were they 
who were to pay interest on the purchase money in the mean 
time : the seller's title was the charter of the corporation : it 
was to the proprietoilB thai the liberty of re-sale was reserved; 
and the sellers were they who might proceed, notwithstanding 
a forfeiture of the deposit, to enforce a specific performance as 
they should think proper. The plaintiff below signs his name 
in the corporate capacity of ifuiyor, adding that word io hfa 
signature: not in his individual capacity; or rather^ he sub- 
scribes this contract, not as principal, but as agent fon the cor-^ 
poration. And if he did not individnally contract with the de- 
fendant below, the defendant below did not contract with him 
individually. Therefore if the corporation had refused to coe- 
vey, the plaintiff below would not have been liable in an action 
by the defendant below. Unwin v. WoUekt/^ 1 Term Rep. 
674. The defendant contracted by deed, on account of hia ma- 
jesty, to pay freight. The plaintiff brought covenant, and it 
was held that the action would not lie. Macbeaih v. HmUi^ 
mmd^ 1 T. JR. 172. It was there also decided that an agent 
contracting for the service of government does not render him- 
self personally liable. If those cases be law, upon what prin- 
ciple can this person, contracting on behalf of a corporation, be 
distinguished from a contractor on behalf of his majesty. jP^- 
goH V. Thompson's Bos. Sr Pull. 147. is a strong case to shew^ 

[ 381 ] that although a contract be in writing, it must be interpreted, 

not 
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not aedording to tbe strict letter^bot according totheundta^ 
standittg of the parties : there the defendant hired the tolls of a 
gate and toll-house, and contracted to paj the retit io the trea- 
sorer of the commissioners, the officer whose duty it was to re* 
eeive it; yel it was held that the treasilrer could not maintain 
an action for the rent. [^Man^eld C. J. In that case the do* 
fendant alone signed the contract : the promise was not made 
to the treasurer, though it was a promise to pay to the trea- 
surer.] This case is not even so strong : the defendant below 
does not promise to Morris: the defendant promises; to 
whom the promise is made is a result of law ; and the plaintiff^ 
as one of the corporation, in his corporate capacity, promises 
that the agreement shall be performed. Although in the caae 
of AppUion V. Binksy 5 EoMt^ 148., which will probably be re* 
lied on for the defendant in error, the defendant coyenanting 
on the part and behalf of Lord Rokeby^ was himself held per- 
sonally liable ; yet that was, because it was held evident that 
he meant to bind himself and his heirs as sureties for Lord 
Rakeby^s performance. Besides, that was the case of a deed 
under seal, wherein no consideration w&s necessary; this being 
a parol promise, a consideration was necessary : but the de- 
fendant in error was to do no one act whatever. The corpo- 
ration were to do every thing mentioned in the agreement; 
they were to receive all the benefit ; the pkintiif bdow n o ne . 
It was therefore^ both in feet and in law, a contract by the coc« 
poration. Upon the second point, supposing any action at all 
can be nmintained upon this contract, it lies at the suit of Hie 
corporation ; because all the real and beneficial oonsi^rations 
are moving firom the corporation. LeteU v. Hawt$^ ,Ord. 
EU%. 619. 652. The plaintiff declared in asmmprii^ VuX in 
consideration that he would assure lands of the annual ^riue of 
10/. for the jointure of his daughter upon her marrnge with 
the defendant's son, the defendant undertook to give 800/. to 
his son in marriage with her, and that he had not paid the SOO/.; 
and it was moved in arrest of judgment that the* action ought 
to have been brought by the son, who was to have the benefit^ 
not by the fether : the Court gave judgment for the defendant, 
and over*roled a case there cited ofCardmalr. Lewis^ in which 
it had been held that tfie father might sue. JRippan v. NorUmy 
Cro. Eliz. 849. 881. The defendants son having assaulted 
the two plaintiffs^ fether and' spn, the fether complained to a 
justice, and required the peacet and in eonsaderation that the 
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fellier and'soh vbiild ems^ 'fl*aiii fairtlier ^coiiiplalnt, HkB MbM^ 
aiit undertook thai bit son should ke^ the peace lo'irardBlioth 
of them :f but he aftenvarda anaifHed and diaabied thd pbniitif, 
the iOn ; whereon the lather Inrougbt asmmpsii : but the Oourt 
held it wotild tibt lie, m he did* not averlftat the son vtns hta 
eelfvant. The son afterwards* brought assumpsH^ and recover* 
ed damagea^ Button and W^ v. Poak^ T. Jon. lOS. S. C. 
SIxc.mO. T. Raym. dOi. 1 fHn. Abr. Assumpntj 337: pL 
81. The lather of the wife being aboat to cot tnnber of the 
value of 1000/. ibr her portion, the defendant, who ¥ras his 
heir, uadertodk, that if be' weald leave the thiiber standing at 
hbideoease^lie, the d^ndant, w6uld pay the wHe 10001. After 
Ae deeeaae of the fhther, the hfosband And wife sued for the ni6« 
Hey, and fecoTQred ; and the judgOAent wasaffimed apoa erw 
iw brought in the Exchequer Chaaiber. It W» there h^ 
thsit the daughter nvight sue ior the iniindy, because ab^ ekild 
nalease it. If the 'defendant in eiVor, tbcf^fbre, ebdld 
Ais Action, he could release it: bitvU 
ire to reault to the eoi^KMtion, which it is impossible fie>iMe 
should release. Sailer v. JRafae, SMfe, S3. The pbuntiflTds- 
ckred'thalhe hadaold^ Ao defendant hind wsrthlOM. aad^mt 
one JJuekdy at the ^hintiCs request, trteted with the defebd- 
^ot'fer a reasonable oonsideratioo to r^*as8ore iti and tfasit la 
conaideraticin of 50/. agteed io be paid by Dmdret, the defend- 
ant prdaiised to fs^assuve tbehind to the plaintiff. It Waa ob^ 
^ed m (EUrest of jaidgfMot that the consideration passed from 
Duckotj and that no considsnltion moved frbm the plaintiff; 
but tlw CioHnrt held that It riioaid bo presumed lobe hia fcii 
and gave julgmmit ibr die piamti£ Maviyn v^ JHrnde^ Chwp. 
407. alid MtfnUngton r. Feme^ 1 JBoi. 4r Pull. lOLfmiatfr. 
laevB tated in m note to P^ti v. TUcmpion^io shew Ibatif one 
plBTson UMheaa promise to ataother fer the benefit of a <hiM, 
that tUtd niay maintain an atstidn upon it. It is said thsit either 
^e mgmt ^ ^e principal auiy sue upon h p<dmj of inannuics; 
bM Aat is bj the law-iMrcimnt^ which, until within a ceiUdry 
BSilt^ h» not been Ao iww 6f Engtani. A^ tothi third poifa^ 
in case this is' a contract iHtb the individual^ by whith the cdr* 
pciratbn is not bound, tbeite is no consideration fer the pro« 
miaas, as appears by the casb of NefX)t v. WaSdce^ 3 Tertn Rep. 
]7. where it was held that fao action could havb been main- 
tained upon a promise made by the pldntNT, Ihiii a thhrd party, 
over whom ihe {Haintiff had no coBtrool,' tiunri^ abstain from 

doing 
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Miig a certain ast, and that, therefore, that prmliffe «ottld '^ot 
be pade a consideration for a pfomiee by the defendants 
'Minsfitld C. J* Tint was a» illegal consideration.] Lard 
Km^tm C.J. relied on this grouod; biit the principle does 
not rest open his authority only. There was, therefore, no 
DODsideration for the promise in the present case, because the 
plaintiff below. couM not compel the corporation to perform .thi^ 
contract. Lord Kenym C. J. held that there mast be a'power 
in law as well as in fact to do that which is promisiid. [£rre* 
ham B. observed that the plaintiff had actaally performed hi^ 
promise, for a conveyance had been tendered.] ' Horsey v. 
QibbottSy 2 Lev. 161. In considneation that the plaintiff, who' 
was bailiff to J. S., undertook to discharge the defendant from 
a debt of 20/. due to J. S., the defendant undertook to lay out 
40/. in repairing a barge of the plaintiff. Verdict and judgw 
ment given for the plaintiff were reversed, because f the consi- 
deration was illegal: for the plaintiff could. Hot discharge a 
debt due to his master. The present verdict, therefore^ cannot 
be supported. 

Abboitj in Mkhaebnas term 1808, for the defendant in error. 
The written agreement at the foot of the condition is a contract 
made by the defendant in error individually for the perform* 
aiice of the conditions of sale by the corporation. The corpo- 
ration themselves could.be bound in law only by an instrument 
under seal^ wl^atever mig^ be the eflfect in equity of a contract 
by their agent; and, therefore, there was very good reasbn' 
why the defendant in error should. enter into a personal con-* 
tract with the purchasen. [Mamfiel4 G* J* The declaration 
avers tibat the defendant in error undertook, not that he would 
convey, but that the oorponition,should epnvey : now the con^' 
tract is, that the defendant ia error, on behalf of himself and 
the rest of the corporation^, midertodc to fbtil the conditions of 
sale. Thus for it is, in wordsy diifereai from the contract al* 
leged, that the corporation should convey \ and it is singular, if . 
be were contracting for himself^ that he i^hould add the words, 
'< on behalf of the rest of the oofporation.*'] He binds hibself 
individually, that himself (Ih^ qiayer), and the rest ofttiecor* 
poration, shall, ip thfhr> corporate oapaeity^ perform the <aeL A 
man. may bind himself for the acts of others if there is nothing 
illegal in them. The CSourts wtU so construe eveiy instrument^ 
ui res magU valeai qudm pereaL The^ corpevatioa could not 
have sued on this coQtract, because it was not under seal; and 

if 
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18 10, if the defendant in error may not sue on it, no one can ; but 
r^ the contract must &11 to the ground. In the case of Thmapsom 

^^ T. Piggpt there was no contract made with the plaintiff. The 
l^paaxs. cases of Unwm ▼• WoiseUy and Macbeaih ¥• Haldimand are 
anomalous cases of agreements made by persons contracting on 
behalf of the publici very diflferent from the case of a private 
corporation. The case of Williams v. Millinglon^ 1 H. BlAl. 
is strongly. with the defendant in error: there the auctioneer 
sold goods in the owner^s house, and with the owner*s name on 
the Catalogues, yet it was held that the auctioneer was entitled 
to recover for die price. In Sadler v. Evans^ 4 Bur. 1984., 
the reason why no action could be maintained against the agent, 
was, that the money had been paid over. In Frontiny. SmaUj 9 
JLd. Raym. 1410. the lease itself was made by the attorney, 
who shewed on her declaration that she had no estate in her 
own name, and therefore void. It can make no difiorence 
whether the party assuming for the act of another be plaintiff 
or defendant; and if so, this case is not distinguishable from 
that of Appleton v. Sinks. If the contract were read thus, that 
the defendant in error, for himself, and on behalf of the vendors, 
contracted, it clearly would be his individual personal contract, 
and the addition of the words on behalf of the corpmration do 
Qot vitiate or make it the less his personal contract : those 
words were in Appleton v. Binks. The word mayor is only 
4escriptive of the character of the contracting party : it does 
not alter the nature of the contract. The word himself is here 
used equivocally; but it does not mean that he, contracting on be- 
half of himself, in his corporate capacity, undertook to convey: 
it was not his intention to mix: himself individually with the 
corporation : it is only that he,, happening to be mayor at the 
time when he made this contract^ and contracting in his indi* 
vidual character, undertook that the mayor, who happened to be 
[ 9K ] himself, and the rest of the corporation, diould convey. {^Mam* 
JkUj C. J. Supposing that he had made this contract without 
authority I Could not the buyer maintain an action against 
him ?] Yes, ex delicto. As to the second point, that supposing 
this tO:be a personal contract, yet that being for^the benefit of 
another, the party interested, and not the party contracting, is 
to sue upon it : it is by no means necessary, to enable him to 
maintain an action, that the benefit of the contract should retnlt 
to himself personally ; although it is not true that all the con- 
sideration passes, as it is said, firom the corporation : for the de«. 
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fendant in error makes hiinaeir a stake-bolder of the deposit- 
money; and, therefore, upon failure of the corporation to 
convey, liable to the holder in an action, which is a considera* 
tion. But the cases in which it is said tp have been ruled that 
A.f may sue upon a pjpomise made to J3. for the benefit of ^., 
have been misunderstood, and are wdi explained by EyreCJf. 
in 1 Bos. Sr PulL 108. Felimakers' Companjf v. Davis. ^< As 
'^ to the case put at the bar of a promise to A. for the benefit of 
^^ B.y and an action brought by J3., there the promise must be 
^.laid as being made to £., and the promise actually nuide to 
^ A. may be given in evidence to support the declaration.*' If 
a charter-party be made under seal for the benefit of another, 
the agent who makes it is the only person who c^n sue thereon ; 
and the ordinary case of policies, where the agent every day. 
recovers sums fipom which he derives no personal advantages, 
shews that there is no di&rence in Ihi^ resjpect between instriH 
ments under seal, and those which are .not under seal. The 
third point is hither a breach of the first tbaa ft distinct .ques* 
tion : fi>r if the defendant in error subjects himself by bis con* 
tract to a legal responsibility, that alone is a suflkient consi* 
deration. Cur. ado. xmli. 

The judgment of the Court was delivered in the present 
term (a) by 

Mansfield C. J., deciding, that this contract did not bind 
the defendant in error personally ; because he did not contract 
on behalf of himself personally, but on behalf of the corpora- 
tion, that be acted merely as an agent ; and although the cor-* 
poration had not constituted the mayor their bailiff or agent by 
instrument under seal, so that he wl» not competent by that 
contract to bind the corporation, yet as the plaintiff in error 
signed it, perhaps the corporatidn might have sustained an a«y 
tion on this contract. In equity, a contract signed hy one partf 
would be enforced) and it was not clear that it was diflbrent in 
law. An action lies not against the known agent, who is in the 
light or state of a broker ; and this case was within the same 
principle which governed the case of Mackeaih v. HaUinumd. 
The judgment of the Court of King's Bench therefiire must he 

Reversed. 
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(«) The Reporter wm not pre* 
sent at the time this jadgment wm 
dslifsred, bat he was fafoored 



with the substance of it by a gen- 
tlemaa at the bar of known ac- 
cnracy and knowle^e. 
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Ttdtt!e tr. GRAMiSBi 



If defknit be nplHIS wa9 MaelioD 6iP debt' on bond conditioned -for' pajTff 
^rif t^^ii- JL' ment of a principal sum in 1815, and for pkyment of thtr 
Sr^riodp^r^' ibtereet in tb^m^afi time. And the action Uras brought 6n ac^ 
whereof is not count of a defttuU ill paying the interests 
^ooit will not * Shepherd Serjl. had^ on 4 forraer day, obtained a mle nut to 
inp[ mi^^ ^y prooetfdingtt^ upon paymeiit of the interest ar^d the costa of 

coiti. LeM Serft. now sfa^ired can^ : the defonlt in paynMst of 

Ant M.mbl£- 

thaith^woSiid the interest refidersthdwhde bond forfeited.^ 
SSSn toUie*" Thte Coitti *cld that they cMld not stay the proeeedUngs ^ 
^^S^^^ the bohdWaifMrftdttd^ it Alight remain to aee what ahould bis 
*[ 388 1 ^^^^ ^^ reslMno'tbe «xecotito, if the plaintiffisbouU levy 
thU'was ti. Bttt'lhM^firaS'no groond to stayuthe aettoa: 

Rule ditehaiged. 



m i l l i iB ii an 



May 98. RoBSoH and Wau€»Ii v. Bbn NfiTT and Another. 

^^ESaSS^ npHIS was an ^ttit&ao^ a$sumpM fi>r goods sold and deli- 
baoken, if one JL verod. by thd plaiqli& to the defendants. Plea, the gene' 
boMi^dieck Mkl issiie.) The causecamoron to be tried at the sittiags^for 
tiS?SiS^ Xeniftm after last Jtftc&i<T6na^ t^rai, before *M4mifi^ci3.j 
ISIv^'cioci^ when a veferdiot was found for* the pUintiffsi subject to tba 
it not then paid, ofHOiou of the Couv^ on tbo following case* 
p«t OD it« to M.For thefpurposOH^f dieehai^ioff ^'biilav^ due^^thep)^ 
d^i^bLftS- ^ ^^ ^1^* ^^ delivered^ a ^beck dated Utb September 

■etiy and that 

itwUlbepaidf an^cikeckaioiDSyt^'hSlreaprioritf, aiidSM>XchSfl|^ort>aM nestf dayai#M■,' 
at the dealing bover ilield» fHat .» cheek rra^ted after four, and •• aiadked,' and earrlad to the 
elearfaig hoae next day, bat not paid, no clerk nom the draweeV nonie attendine, need not be pre* 
•ented for paTmeiSat^hHikhiilfeMaBoSthedmwea; 

Such a mamng under thit practice amounts to an acceptance, payable next day at ibit dealing 

taut. 

It ii not neceaary to present for payment a check payable on demand till the day following the 
day on which it Is giYen. 

A perMn receiYi& a ehedi on a bSMber Is cqaany aachoriied In lii«(riag H wM^ 
obtaui payment, 9» Be would be in paying it^away In the conrw of trade. 

Although in coMequence therMf^tht; notlte of IttdMMnook' Is portponcd a Saty, Mie^MagSl* 
lowed for notice firom the payee la tbt dMim^ aftcv the day oa whlcs notice Is girea by tie basmt 
to the payee. 

♦C389] 1809, 
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1809, drawn on the defendants' bankers Messrs. Bloxam^ and 
signed by the defendant Bennett^ was delivered to the plaintiff 
Waugh at the coal exchange on the same day between one and 
two o'clock in the afternoon. The coal exchange is situate in 
Lower ThameS'Street : the banking-house of Messrs. Bloxam 
was in Gracechurch'Streety about 400 or 500 yards distant from 
the coal exchange : the counting-house and residence of the 
plaintiffs was in America-square^ in the Minories^ and the de- 
fendants resided at Wandsworth, The plaintiffs, in going from 
the coal exchange to their own bankers, Messrs. Harrison in 
Mansion- kouse^streel J must pass by the house of Messrs. Bloxam, 
Business at the coal exchange begins at twelve o'clock at noon, 
and continues until two o'clock ; and from two till three o'clock 
the coal- factors are engaged in entering the contracts of sale of 
the day, and the receipts on account of sales made on previous 
days, at the proper office in the coal exchange, as directed by 
the statute. A few minutes after four in the afternoon of Uth 
September the plaintiff Waugh lodged this check and four 
others in Messrs. Harrison's banking-house, in order that they 
might get them paid. . It is customary among bankers in Lon* 
donj in their dealings with each other, not to pay any check which 
is presented by or on the behalf of another banker, after four 
o'clock in the afternoon ; but merely to give an answer to the 
person so presenting it, whether it is a good check or not : and in 
case the check is approved, a mark is made on it, either by the 
person presenting it, or the person who gives the answer. And 
a check so marked is considered as entitled to a priority of pay* 
ment on the next day. The check in question was carried by 
the porter of Messrs. Harrison^ between five and six o'clock in 
the afternoon of the 11th o( September to the banking-house of 
Messrs. Bloxam^ and presented to Mr. W. Bloxam, one of the 
partners in the Qrm, who said it was a good check, marked it 
accordingly, and returned it. At 12 o'clock on the next day, 
the 13th of September, a clerk of Messrs. Harrison's carried 
the check to the clearing-house in the city, (at which time and 
place the clerks of the several bankers are accustomed to meet, 
for the purpose of exchanging and paying checks marked the 
day before,) in order to present it for payment according to 
their custom ; but no person belonging to or on behalf of 
Messrs. Bloxam attended at the clearing-house during any 
part of that day. It is the course of dealing amongst bankers 
who are in possession of checks drawn upon other bankers. 
Vol. II. 2 B when 
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when they have been marked as before stated, to send thetn oti 
the day after they are doe, .to the clearing-house^ to be there 
paid, or exchanged by the banker on whom they are drawn for 
other checks drawn on the banker presenting the same for pay« 
ment. On the 1 1th of September the defendants had 400/* in 
the hands of Messrs. Bhxam; and Messrs. Bloxam continued 
their payments until the usual hour of closing business od that 
day, but stopped payment at 9 o'clock in the morning of the 
Ui\i oi Sepiemher^ and did not pay any person on that day. 
The check in question was returned by Messrs. Harrison to 
the plaintiffs on the same day; and notice of the dishonour was 
given by the plaintiffs to the defendants on the morning of the 
next day, being the ISth of Sep^emfter, at Wandsworth. The 
question for the opinion of the Court was, whether the plain- 
tifls were entitled to recover: if they were, the verdict was to 
stand ; but if the Court should be of opinion that the plaintifis 
were not entitled to recover, then a verdict was to be entered 
for the defendants. 

Shepherd Seijt. for the plaintiff, in stating the case, was in- 
terrupted by Mansfield C. J., who observed that the minute 
circumstances stated respecting the distance and relative situa- 
tion of the places of abode and business of the parties could make 
no difference in the question : there must be general rules as to 
what shall be considered as a reasonable time for the present- 
ment of bills : but according to the suggestions of this case it 
would be necessary for a man to carry a stop-watch in his 
pocket, in order to see whether he should have time to present 
a bill, or should keep it till the next morning. — Shepherd, The 
question is, whether the plahitiff has been guilty of any such laches 
in dealing with this check, either on the first day, or on the second^ 
that he must now consider it as money, and must take it in psy* 
ment as such. This indeed fs a question of law ; but it is one that 
in some degree arises out of the facts of the general usage. A per- 
son who gives a banker's check, must be content that it shall be 
treated in the course of dealing usual with bankers; for he is dis- 
charged, if it is paid according to their usual course of payment. 
Messrs. Harrison could not have returned this check on the 
same day on which they took it, on the ground that the bill was 
not paid when first presented, nor could the plaintiff have in- 
stantly commenced an action on that account against the drawer, 
whose defence would have been, that he was only responsible 
in case the bill was not paid in due time by the drawee, who 

might 
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might hare paid it (as the holders id like manner might lia?e 
presented it) at any time on the second day: for it cannot be 
contended that a banker, upon receipt of every separate bill 
payable on demand, or at sight, is bound to dispatch a messen- 
ger to present it for payment at the first possible moment ; 
otherwise he must keep as many clerks as he can expect to take 
checks in a day : and although it is a practice with bankers to 
present on the first day such checks as they have received after 
a certain hour, the only efiect of it is, that after a check is once 
marked for payment, it becomes needless to present it again on 
the following day at the banking-house, and it is sufficient again 
to present it for exchange or payment at the clearing-house. 
And that being the usual course oC bankers* dealings, he who 
gives a check on a banker, recognizes the mode of dealing 
amongst bankers, and submits to be bound by their practice. 
He thereby tacitly acknowledges it to be reasonable that the 
payee should keep an account with a banker as well as himself. 
There was nothing improper in the time at which the plaintifia 
deposited this check with Messrs. Harrison; for a man who 
has a bill payable to order, has a right to indorse it over at any 
period before the time^when he is bound to present it for payment, 
and that is not till the last hour of the day on which it is due : 
the plaintiff* therefore was not wrong in passing by Messrs. 
Bloxam's door after he had received this check, without present., 
ing it for payment. And unless it can be shewn, that either 
there there was a want of due diligence in presenting it accord- 
ing to the usage of bankers, or that the plaintifi^ was not war- 
ranted in lodging it with a banker, he is entitled to recover. 
On the second day there was no laches : it was unnecessary to 
present the check at the banking-house on that day for payment. 
It is found as a fact, that the custom of trade among bankers is, 
to pay at the clearing-house, and not at the banking-house, all 
checks payable amongst themselves. The marking the check for 
payment, then, is equivalent to an acceptance, making the draft 
payable next day at the clearing-house. [^Lawrence J. 'Sug- 
gested, that at the time the defendant delivered the bill to the 
plaintifi^, it did not necessarily follow that the defendant would 
deliver it to his banker ; and it did not become payable at the 
clearing house in consequence of any thing that passed between 
the plaintiff and the defendant, but in consequence of a new 
term added to the contract between the plaintiff and the 
drawee.] Scott v. Lifford^ 9 Easij 347., was an action by the 
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indorsee of*a bHl against the drawer : the bill was given by the 
plaintiff to his banker, who presented it when due, and it was 
dishonoured ; his banker on the following day gave him notice of 
the dishonour, and he on the succeeding day apprized the defend- 
ant : but if he had had no right to lodge his bills with his banker, 
he could not have been warranted in thus causing the interven- 
tion of two days' delay before the notice given to the defendant. 
The right of the holder of a bill to lodge it with his bankers for 
the purpose of getting it paid, is therefore recognized by law. 
And tliere can be no difference in this respect between a bill 
payable to order and a bill due on demand ; but if it be placed 
in the liands of a banker in the usual course of commercial 
transactions, and duly presented according to the practice of 
bankers, it is sufficient. 

Best Serjt., contra. The plaintiff was gnilty of laches both 
on the nth and on the 12th of September. On the 1 1th, be- 
cause he passed Messrs. Bloxam'^B door ; and if a man is in a 
condition, without inconvenience, to receive a check on the first 
day, lie is bound to do it : if circumstances had arisen which 
rendered it inconvenient, he might have shewn them in evi- 
dence ; but the presumption is, that a man will find it conve- 
nient to stop to receive money at any house which he passes in 
his walk. In Hankey v. Trotmatij 1 BL Rep. 1. the jury found 
laches where a check given at twelve at noon had not been pre- 
sented for payment the same day, and the Court refused to set 
aside the verdict ; and in the same case Foster J. said, ^^ that 
bankers had no right to establish a customary law among them- 
selves at the expence of other men.'* In the case of the East 
India Company/ v. Chittt/j Sir. 1175, it was held, that a check 
ought to be presented on the same day, or at farthest on the 
next morning. ^Mansfield C. J. observed, that the principal 
point in Hankey v. Trotman^ which was, that a check must be 
presented on the same day on which it was received, had been 
since over-ruled by the case of Appleton v. Sweetapple^ B.R.M. 
23 G. 3. which also determined, that it was a question of law, 
what was a reasonable time. Lawrence J* observed, that in 
the Ea^t India Company v. Chitty, the plaintiff had till two 
o'clock on the second day to present, before the drawee stopped 
payment Messrs. Bloxam stopped at nine in the morning.] 
It must not be allowed to make any difference prejudicial to the 
defendant, whether the plaintiff chooses to present the check for 
payment himself, or to employ his banker as an agent to pre- 
sent 
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sent it for him. The accepting a cheek does not, aid it has beeo 1810. 
argued, confer on the fiayee the power of employing a banker — ~-^. 
to receive the money; it only gives him the right himself to ^^^ow 
carry the paper to the drawee, and receive the sum. The only BsirifnT* 
question therefore is, whether there would have been laches in 
the presentments that were made, if the plaintiff had still kept 
the check in his own. hands. The law knows nothing of the 
practice of clearing houses, and it would be a strange thing to 
sanction these new practices of bankers as the law of the land* 
The bill has never been presented for payment at all ; it ought 
to have been, in the first instance, presented for payment at the 
banking-house on which it was drawn: or, at all events, it 
ought to have been carried thither, when it was found that 
Bloxaml's clerk did not attend at the clearing-house ; for it has 
again and again been decided^ that the insolvency of the drawee, 
however notorious, wili not dispense with the necessity of pre« 
settling a bill to him for payment: this was verjmecently recog- 
nized in the case of Warrington v. FurboTj 8 EaHj 242. It 
was more particularly incumbent on the holder in this case to r 395 j 
present it, because the answer given on the preceding eveninig, 
that it was a good bill, and would be paid next morning, with a 
preference, invited the experiment. 

Shepherd in reply^ The defendant, in giving this check, 
impliedly undertakes to pay it himself ia ease his bankers do 
not pay it in one of those two modes in which it is usual for 
bankers to pay checks, and those are, that if the plaintiff pre- 
sents it in person, they shall pay it at sight, at their banking- 
house ; but that if he lodges it with his own bankers, and they 
present it for acceptance on the same day, the defendant's 
bankers shall accept it, payable the next day at their clearing* 
house. It has never yet been decided, that a holder is not war- 
ranted in taking an acceptance, by which the acceptor agrees 
to pay at a particular place : and therefore it was allowable to 
take this, which was in fact an acceptance payaUe at the elear- 
ing-house, unless it shall be held, that no person who receives 
a check is warranted in lodging it with a banker, but that he 
must present it for payment with his own, or some other than 
a banker's hand. And since the plaintiff has a right to take ^ 

the whole of the second day to obtain payment, whether he 
presents it so early on the first day as to get it then paid, or so 
late as to have it accepted and referred for payment to the 

clearing-house 
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1810. clearing-house the next morning, is wholly immaterial. It ia 
~ ' true that bankers cannot make a custom pernicious to third 
^^ ' persons, but here the practice of the drawer himself authorizes 
Benmbtt. the practice of the payee. 

Mansfield C. J. The whole question amounts merely to 
this : a man who has bought goods and giren a draft on a 
[ 306 ] banker, contends that he has paid for those goods, tliough the 
plaintiff has ne?er received the money. A draft was drawn on 
the 11th of September : on that day it was carried to the house 
of the diBwee, and, in the language of those persons, was 
marked : the efiect of that marking is similar to the accepting 
of a bill ; for he admits hereby assets, and makes himself lia* 
ble to pay. It is the practice of bankers not to pay bilb of tUe 
description which are presented after four o'clock, but to marie 
them ; and it is usual that bills marked on one day, are carrieA 
to the clearing-house where their clerks meet, and paid theitt 
on the next day. Therefore it is the same thing as if a banker 
had written on a check, — We pay this to-morrow at the elear« 
ing*hou8e. On the next day after marking the check, the banker 
stops payment : the holder's clerk goes to the clearing-house^ 
wher^ no derk attends from Messrs. Bloxams^ and the bill is 
not paid; and the first question is, whether there is any laches 
as to the time of presentment : as to that, the case oi Appleion 
▼. Sweetapple decides, that a check need not be presented oa 
the day on which it is drawn ; now this bill was in fact pve- 
aented and accepted on the very day on which it was drawn : 
the reason of that haste probably was, in order to fix the 
banker, lest the drawer should be insolvent before the next 
day, bankers being usually persons of great substance, whereas 
the drawer may be of less credit. The mark on the check is 
an engagement to pay at a particular place : is not then the 
presenting it at that place equivalent to presenting at the 
banking-house ? It seems that it is, and that it therefore is no 
kches ; consequently the surplus of the money for the coak re- 
mains due, and 

Judgment must be entered 
for the plaintiff. 
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Doe, on the Demise of GiONEit, v. Roe. May 90. 

A Person named Swaddell had. in the year 1795, obtained Where a de. 
-». , ««»A« fendantin 

from two coparcener^ an agreement for a lease for SI eiectmeDt 

years : in 1796 one of the coparceners executed a lease accord- fi(£dtt£uhe 

ing to the terms of this agreement : the term and interest of joSSSmuJIl or 

the lessee came by' divers mesne assignments to the real de- ^^"'^^j^i^i^ 

feildant. The coparcener who had executed the lease, devised actual omter, 

her moiety to the original lessee, in trust for the other copar- ^J^Hhimto 

cener'for life, with remainders over. The surviving copar- ^^^)^\y 

cener, who was the lessor of the plaintiff, having refused to ex- ^ithmit con- 

ecute a similar lease, in pursuance of the agreement, for the 

residue of thq term, the assignee had filed a bill for a specific 

performance, which the lessor of the plaintiff encountered by 

bringing this ejectment. 

Runnington Serjt. had on a former day obtained a rule mV, 
that the tenant in possession might be at liberty to confess 
lease and entry only, but not ouster, unless an actual ouster of 
the plaintiff's lessor should be proved at the trial : the real de- 
fendant's affidavit, on whicb the rule was obtained, directly 
disaffirming any actual ouster. 

Onslow Serjt. shewed cause : Runnington contra. 

The Court held, that it was merely a matter of course to 
grant the rule wherever the defendant was a joint tenant, te- 
nant in common, or coparcener, and here it appeared that such 
a privity of estate subsisted. 

Rule absoltite. 



[398] 
Ex parte Scropis. jif„« i, 

QiHEPHERD Sent, had in the last term obtained a rule Ap attorney 
KJ nisi^ that this gentleman, who had formerly been an at*- to practice after 
torney of the court, might be again admitted without payment ^*J*^'°^gof 

and before the 
operation of 97 G. 3. c. 90. s, 31. bad commenced^ may be re-admitted without payiag any penalty or 
anoars of doty, 

of 
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1810. of any fine to the king, or any arrears of daty on his certificate. 
y T He was first admitted in 1767, and practised with credit until 
ScKoPE. ^ large estate had come by devise to his wife, for her life, with 
an injunction to assume the name of Scropcj which be did, and 
at his own desire was struck oflfthe roll in 1793. But his wife 
being dead, and the estates consequently gone over to the re- 
mainder-man, he was desirous to resume his profession. He 
had, as the practice of the Court required, announced bis in« 
tention to be re-admitted, by giving the same notice which is 
requisite in the case of an attorney upon his first admissioB, 
He had also given due notice to the stamp office, by direction 
ofthe Court; on behalf of whom, 

Best Serjt. now opposed Mr. Scrope's admission, except 
upon the terms of his paying up bis arrears of the duty upon 
his annual certificate, imposed by 25 Geo. 3. c. 80., from the 
time of his quitting the profession, to the present day : he was 
an attorney in 1785, when that duty was first imposed, and 
continued such till 1793, he therefore roust have had a certi- 
ficate under these acts from 1785 to 1793 : and as the act of 
37 Geo. 3. c. 90. says that he shall, after a discontinuance, re- 
ceive no benefit from any certificate to be granted under the 
former act, unless he pays up his arrears in the manner pre- 
scribed by the latter act, he must necessarily pay the duty from 
the year 1793 up to the present time. 
[ 309 ] TVilliams and Shepherd Serjis. in support of the rule: the 

statute which requires that the attornies on their admission 
shall pay up the arrears of duty, is the 37th Qeo. 3. c. 90. s. 31., 
which provides. That the Courts may re-admit any such per- 
son ; f. e. ^^ admitted, sworn, enrolled, or registered in any of 
the Courts, who, after the Jirst day of November 1797, shall 
neglect to obtain his certificate," on payment to the commis- 
sioners, of the duty accrued since the last certificate obtained 
by such person, and such further sum of money by way of 
penalty, as the Court should think fit to order and direct. The 
act was made five years after this gentleman had ceased to be 
an attorney, and was wholly prospective, and therefore does 
not apply to the present case. 

The Court held that the case was too clear for argument, 
and that there was consequently no reason why Mr. Scrope 
should pay the six shillings and eightpence which was a 
mitigation of the penalty directed by the statute; but as 

this 
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this case was not within the statute, no penalty at all was 18ia 

incurred. j; 

Rule absolute for his being re- Scrope. 
admitted without payment of 
any arrears of duty, or penalty. 



WlLKS V. LoRCK. Jmu h ' 

THE defendant, who was in custody on mesne process, ifadefcDdmnt 
shewed by his affidavit, that he was baptissed by the name » wrong Cftr^ 
of Berewd, at Memel^ in the kingdom ofPrussioy and had al- cooit^f^. 
ways gone by that name; and had never, to his knowledge, ^^i^p''^"!®! 
been called by the name of Bernard^ until the sheriff arrested ttte sheriff is 
biro by that name ; *on which ground Onslow Serjt. obtained a tion. /°*^ 
rule nisi for discharging him out of custody. *[ 400 ] 

Shepherd Serjt. shewed for cause, that in the bailbond he 
was described by the name of Bieme. - Besides, the Court will 
not summarily interfere in this case: because if they do, they 
will expose the sheriff to an action for false imprisonment; 
whereas if the defendant be left to plead the misnomer, be 
must not only verify his plea by affidavit, but bring a witness 
from Memel to prove by what name he was baptized, and ba^h 
since been known. 

Onslow^ in support of the rule, referred to Stevenson V. 
Ddncersy 2 Bos. Sr Pull. 109., Delanoy y. Cannon^ 10 East, 
328., Dring y. Dickenson^ 11 Easiy 825., Cole ¥. Hindson^ 
6 T. R. 234., Shadgeii y. Qipson, 8 East^ 328., and Dixie y. . 
Scholej/j cii. ibid. 

Lawrence J. Those cases go the length of shewing that 
if the sheriff arrests a man who is named in a writ by another 
name than his true name, the sheriff will be a trespasser, and 
IS liable to an action of &lse imprisonment, and perhaps the 
plaintiff is so likewise ; and they are equally liable whether the 
Court summarily interfere or not. 

Upon the defendant's undertaking to bring no action, the 
Court made the rale 

Absolute. (4) 

(a) See the next case, Jhiibol v« BemdUto. 
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Junk^> AhITBOL Z!. BeNIDITTO. 

Nereis only 1 >UT in this case, where Aaron BenidiUo had been sned 

fn th(?n^mM -*-^ ^^^ arrested ty the name of Aaron Benedetto^ upon the 

so that the like application, as in the last case, beinff made by Pell Sent., 

naiDC is still - ^-- 'I* •« i/«i« 1 

idamtofumf, the the Court Said it was idem sonansj and refused the rule* 

Conit wiU not 
interfere* 



•^ww^ Jeffs t>. Smith. 

If a trader fTlHIS was an action brought against the sheriff of Xioiii&;i 
and causes him- JL for falsel J returning nulla bona; and upon the trial of 
^edtoata^ the cause at Ouildkally at the sittings after last Hilary term, 
SS*fbrthe** *fc^ ^"'x question in the ca9c was, Whether the writ of execu- 
taxe^ jV^j^ tion which had been sued out was orer-reached by a prior act 
mptcy. of bankruptcy, the existence of which would justify the return? 

The act of biinkruptcy relied on was this : Lawson^ a tax« 
gatherer, called at the house of the bankrupt to collect the as* 
messed taxes and property-tax. The bankrupt was at home, 
and was, with his own assent, denied to Lawson. The jury 
found a verdict for the plliintiff« 

' • Best Serjt. bad on a former day obtained a rule nM to set 
aside the verdict and enter a nonsuit. 

Shepherd Sei^i. now shewed cause. There is a distinction 
between the species of act of bankruptcy committed by the 
debtor's leaving his bouse with intent to delay his creditors, 
and his beginning to keep house : in the latter cas^ it is neces- 
sary that a creditor should be actually delayed ; but it is not 
[ 402 ] necessary in the former case. And the creditor who is delayed 
by the keeping house must be such a creditor, who, «pon the 
denial, can immediately sue out a commission of bankrupt, or 
immediately arrest the party : but this tax-gatherer could do 
neither ; nor could be prove Jiis demand under the commission. 

This 
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This demand is rather a daty than a debt* The tax-gatherer 1810. 

might indeed bare distrained under a warrant ; bat he conld . 

pursue neither of the other two oonrses : no case has hitherto ^^^^ 
been decided on this question. Sitith.' 

Mansfield C. J. Could not the crown proceed immedi- 
ately against the person of the debtor, as well as against his 
estate ? And if he were dead, would not these taxes be a debt 
to be first paid by his executor? I cannot say that the crown 
k not a creditor, and that the keeping out of the way to avoid 
that creditor is not as much an act of bankruptcy as avoiding 
any other creditor. 

Rule absolute. 

Best was to have supported the rule. 



[403] 
Constable v. Noble. j„„g j, 

THIS was an action upon a policy upon flour, at and from a policy at and 
Lj/me to Londorij by the Swift j and ship or ships. Upon the name of * 
the trial of this cause at the Guildhall sittings after last Hilary S^li^^teJa"^ 
term before Mansfield C. J. it appeared that the first part of particular 
the flour insured was put on board the Smfl at Lymt^ which port compre- 
sailed from thence and arrived : another parcel was shipped at tensive^^fcT 
Bridpart Harbour^ on board the Roscy which, in coming not^^praStc^ 
round to JLondoH^ was captured by a French privateer. It was ^Ser^^Sk^ 
proved that there is no custom-house at Bridport Harbour ^ the limits of the 
which is a member of the port of Za/me ; that all ships which ^ the town ^" 
sail from thence are obliged to proceed to Lyme in order to * jl poUcj •« at 
procure their clearances there, from the customer of that port, ^^fj^j^i'l^ 
and that Bridport Harbour lies about nine miles to the east* not protect a 
ward of Lymej and consequently geographically nearer to Br^^vtithm 
London^ and a vessel bound firom Lyme to London must there- ^^'^and 
fore pass Bridport in her course ; but whether on account of ^^^ ^^}^, 
the necessity of standing out at first from Bridport on a more don, 
southerly course, in order to get clear of the Bill and island of 
Portland^ before the easterly course could be pursued, it was a 

more 



403 



CASES IN EASTER TEKiyi 



1810. 

CONSTAIILE 

V. 

NOBLB. 



[404] 



[405] 



nore or less easy navigation from Bridport to London tba-n 
from Litfmt to London^ did not appear by the evidences 
Axmouthy which lies about ten miles to the westimrd of Lyme^ 
is also a member of the same port. The defendants contended, 
that the Rose did not >8ail from JLyme^ and that therefore this 
voyage was wholly a different adventure from the voyage in*^ 
sured, and the risk never attaclied, for that the description in the 
policy referred to the local point from which the< iwssel was to 
sail, not to any political divisions of the kingdon. On the 
other hand the plaintiff urged, that a sailing from any part of 
the port of Lyme was sufficient to satisfy this policy, and as 
Pridport was nearer to London than Lyme was, the circum- 
stances were so much the more ikvourable to the^ defendants, 
who therefore could not complain. Mansfield C. J* reserved 
the point, subject whereto the jury found a verdict for the 
plaintiff. 

Lens Serjt. in this term obtained a rule nisi to set aside the 
verdict and enter a nonsuit. 

Shepherd^ Best^ and Vaughan^ Serjts. now shewed cause. 
If a ship receives her cargo at Dept/ord, that is not locally and 
strictly at London j but she would receive her clearances from 
the custom-house of London^ and the risk would be protected by 
a policy at and from Z/ondbn. In thiscase an insurance at and from 
Bridport J and an insurance at .and from Lyme^ would equally 
have protected this risk, though perhaps an insuraneeatand from 
Bridport might not have protected a risk at and from Xym^, be^ 
cause the town of Lyme is more distant, and therefore the risk 
would be increased; but it is sufficient in a policy generally to de- 
signate the port from which a vessel sails; more minute accuracy 
is not required : it is not neeessary to designate some particular 
point or district in the port itself. If it were, half the policies 
effected would be void. It would be said that a ship which 
loads at the sufferance quays in Surry does not load in Lon* 
don. Nor would cargoes taken in at Limekouse and Graofis* 
end, which are in MiddleseXy be protected by a policy at and 
from London. The words must be construed according to the 
subject-matter: it has lately been decided in the Court of 
King's Bench, that neither the London Docks nor the East 
India Docks, Bte within the city or liberties of /x>itcfoft; yet 
who will say that ships there laden are not protected by a po- 
licy at and from London ? The case of Payne v. Hutchinson^ 

C. P- 
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Guildhall sittings after Trinity term 1808, (a) is distin* 
ible from this, for there the vessel was lost in a river, 
\ *sbe never could have gone at all, if she had sailed from 

Caermarthen 



(a) Paywe v. 

IS action was brought upon 
zj of insarance, effected at 
liam of four guineas pfrcen/. 
roods on board the ship Cti' 
?, '* at and from Caermar* 

London^" to reco?er a 
i loss by damage by sea-wa- 

The declaration averred 
he ship was in good safety 
ermarthen, and that dirers 
of great ralue were there, 
t, at Caermarthen^ loaded 
ud the said ship, to be car- 
*om thence upon the voyage 
d and that the plaintiffs 
hen and there interested in 
d goods to the whole amount 
insurance. Upon the trial 

1 cause at the sittings after 
fif term 1808, at Guildhallj 

I Mansfield C. J., it appear- 
lat se?eral actions on the 

policy hafing been com- 
sd, a consolidation rule bad 
obtained, upon the terms 
B defendant's admitting his 
■iption and the interest as 
rd in the declaration. Theevi- 

was, that the ?essel took in 
(o of tin plates at lAane^y 
ailed thence for Lonaan, 
dly is a member of the port 
aermarthenj but there is' a 
ct custom-house tXLlanelltfy 

II as a custom-house at Caer* 
ietiy and when ships clear oat 



Hutchinson. 



1810. 

CONSTABJLK 
V. 

Noble. 
♦[ 406 ] 

Nn. S3. 



from LlaneUy a custom-house of- ifapolicrde- 

ficer is sent o?er thither to gire scribe a voyage 

them their clearances ; but Caer' place which to 

marthm lying high op the rWer, 'Jjf^'^T'w'ilUot 

and accessible only by an intri- cover a voyage 

. A. # .. % at and from a 

cate nafigation, few ships engaged distinct place 

in the coasting trade clear out from "eJ^J^" ©f ^^ 

that place, except coasters belong. Mune port. 

ing to Caermarthen itself: the 

cocket produced in efideuce was 

furnished by the custom-house at 

Llanelly. It was objected for the 

defendant, that the plaintiff had 

not prored his interest in the 

goods, and that this was a fatal 

variance ; for that the voyage and 

goods described in the policy was 

a Toy age from Caermarthen^ and 

goods loaden there ; and there was 

DO evidence that such a voyage 

had erer been commenced ; if the 

policy was meant to apply to the 

voyage from Llaneli^j the voyage 

was not correctly described In the 

policy, and either there was do 

proof of the plaintiff's interest, or 

the risk neter attached. The 

jury, howe?er, found a verdict for 

the plaintiff for 45/. 0#. Sd. 

Vaughan Serjt, in Michaelmat 
term 1808, obtained a rule ni$i to 
reduce the damages to 41. 4«., the 
amount of the premium, upon the 
ground that the risk had never 
attached. 

Shq>herdSeriU for the plaintiffs, 

en 
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Caermarthen instead of Kidwelly : here it is in proof that a ship 
coining out of Lyme must pass by Bridport Harbour. In the 
case of Higgins v. Aguilar (a), on a policy at and from JDe- 
merara to London^ it was held that a loading at Essequibo was 
a loading at Demerara, 

Mansfield C. J. That case was decided upon the parti- 
cular usage of the trade : and if the plaintiff in this case 
could have proved an usage for ships to load at Bridport, upon 
a policy at and from LymCy it might have assisted him; but no 
such usage was proved here. Probably the underwriters never 
underwrote a voyage from Bridport in these terms before. 
The whole is obviously a mistake, and proceeded from the cir- 
cumstance, that the parties knew that the Swift j the first vessel 
which was covered by this policy, was to sail from Lyme / they 
therefore concluded that the ship and ships would sail from the 
same place. It was in evidence, that Guernsey is within the 
port of Southampton, and Liverpool within the port of Chester, 
and that the port of Exeter extends near thirty miles to the 
eastward of that city. 

Rule absolute. 

Lens and Marshall, Serjts. were to have supported the rule. 

(a) The Reporter has not been able to find this case in print. 



on a sabseqaent day in the same 
term, argued, that the defendant 
was estopped by his admission 
from setting up any sach defence. 
He had admitted the interest as 
averred in the declaration. The 
interest averred in the declaration 
was an interest of the plaiadfls in 
the said goods; the said goods 
were the goods before averred to 
be loaded at Caermarthen ; so 
that in effect, in admitting the in- 
terest, he had admitted that the 
goods insured were loaded at Caerm 
marthen; and he was now pre- 



cluded from proving or contend- 
ing the contrary. 

Faughan was prepared to sup- 
port his rale. 

The Court observed that there 
were separate castom-honses at 
Caermarthen and Llanelfy, and 
that a custom-house officer was 
sent over to the latter place, 
when coasters clear out from 
thence: the admission of inter- 
est had not precluded the objec- 
tion, which must therefore prevail* 

Rule absolute. 
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Morrison v. Parsons. /uh« s. 

HIS was rd action of assumpsity brought to recover 535/, ^^^ ^^^^er of 
2s. claimed to be due to the plaintiff for the freight of a chartmd^her 
of goods carried from Stockholm to Plymouih^ under an wi^Therbe- 
Lgreement of charter-party made on the 17th of August 1808, fho^^hihc a^' 
rbereby the plaintiff^ being owner of the ship Brothers^ con- terwards aasigu 
racted with the defendant that she should sail to Stockholm^ party to ano- 
lod there load from the defendant's factors a cargo of tar for earns 'freight. 
Pit/mouth J and there deliver the same, on freight, at the rate ^^sbf^^ ^ 
if lis. per barrel, one half of the freight to be paid on the de- Pitied to the 
ivery of the cargo, and the remainder in three months follow- cid<^t tothr 
ng. Upon the S6th of August the plaintiff executed a regular ' b^| he cannot 
issignment of the ship to Henry ^ the master of her, but no re- !"*.**?^*^*^ 
erence was therein made to the charter-party, or the freight wUe than in the 
;o arise therefrom ; the vessel was duly registered in the name ^ignor. 
>f Henry y under whose command she sailed, in pursuance of 
he charter-party, about the 8th of September 1808, upon her 
royage to Stockholm. The plaintiff being indebted to HamiU 
)tm in 860/. on the 1st oi February 1809, by indenture of that 
fate made between himself and Hamilton^ reciting therein the 
charter-party, and his debt, and that he had proposed to as- 
iign the freight for security, and had requested Hamilton^ 
if it should be considered by him as necessary or expedient [ 408 ] 
JO effect an insurance thereon, in consideration of the debt 
10 due, and of bs.y the plaintiff assigned to Hamilton all 
bis right, title, interest, claim, and demand in the monies 
;o become due by virtue of the thereinbefore recited char- 
ier-party, to hold, take, and enjoy the same unto HamU" 
!&it, his executors, administrators, and assigns, upon trust 
thereout to defray the costs of that assignment, and of the 
execution or management of the trusts in him thereby reposed, 
md to pay to himself anjr premiums or commission, and all 
other charges of effecting any insurance upon the freight, and 
after such payments, then upon trust to apply the balance in 
payment of the debt and interest up to the day of payment, and 
if there should be any surplus, in trust to pay the same over to 
the plaintiC The plaintiff then proceeded to constitute Hamil- 

tan 
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ion his attorney irrevocable, to sue for and receive the freight, 
•and give discharges, and effect insurances. He also covenanted 
for title to the ship and charter-party, and for further assurance, 
and that he would not revoke the authorities thereby given, or 
release. On the Sd of June^ the Brothers being then expected 
home from Stockholm, Hamilton, by a notice, wherein he re- 
cited the assignment which had been made of the freight, re* 
quired the defendant not to pay it to any person except him* 
self. The vessel having arrived at Stockholm, took in a com- 
plete cargo of tar, and again sailed, and arrived at Plj/movAh 
in the middle otJulj^, and about the latter end of the same 
month completed her delivery ; shortly after which the de- 
fendant, without retaining any part until the expiration of the 
three months, paid, notwithstanding the assignment and no* 
tice, the \f hole of the freight to Henry, to whom the plaintiff 
was indebted for monies advanced for the ship's use* This 
action was brought in the name of the plaintiflT, for the benefit 
of Hamilton. Upon the trial of this cause at GuildhalL, at the 
sittings after last Hilary term, before Mansfield C. J., the jury 
found a verdict for the defendant. 

Best Serjt. on a former day in this term, obtained a role nid 
for a new trial, upon the ground that the jury had taken upon 
themselves to decide in the affirmative the question of law, 
whether by a transfer of the ship the inchoate right to freight 
is also transferred, a position which he denied upon the autho- 
rity of Splidt V. Bowles, 10 East, 279. where, upon a case sent 
by the Master of the Rolls, on the question whether the as- 
signees of a bankrupt, who had let his ship upon freight under 
a charter-party, or the person to whom, after making Ae 
charter-party, and before his bankruptcy, he bad assigned his 
vessel, were entitled to recover the freight in covenant on the 
charter-party, the Court held, that the assignees of the bank- 
rupt's estate, and not the purchaser of the vessel, were entitled 
to recover, and that a Court of law could not take notice of 
trusts. 

Shepherd Serjt. on this day shewed cause. The verdict is 
right, for payment made to the cestui que trust is payment to 
the plaintiff. It is observable that the ship was assigned to 
Henry before she began to earn freight. If, after the ass^- 
ment, goods had been put on board in Swalen, not undOT a 
charter-party, but merely under bills of lading, it is clear, that 
upon the ship's arrival here, Henry would have had a right to 

detain 
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detaia the cargo till the freight waff paid him. Or be migfat 1810. 
Imve brought assumpsit for the freight; for be could prove that 
be was owoeTi that he took the goods ob- board, carried tbeai| 
and delivered them. The charter-party, which existed ;fi the 
{ureseot ease, made no other difierence in his right in this rt« 
qpect, than that an action thereon must be brought in th^ name 
of the plaintiff, not in the name of i^enry : consequently the 
defendant's payment to Henry would discharge him from the 
action in which he would otherwise be liable to the plaintiff on [ ^^0 ] 
the charter-party, by reason of the privity of contract between 
them ; unless this wese so, the owner of the goods would have 
no means to obtain possession of them, except by payment of 
double freight, first to the plaintiff suing on his contract, and 
again to the ship-owner ; for whosoever might have happened 
t^ be owner of the ship at the time of her arrival, would bnve 
bad a lien on the goods till he had received at least that half of 
the freight which by the charter-party was to be paid on der 
livery. The plaintiff himself, therefore, basput the defendant 
into such a situation that he cannot obtain possession of bis 
goods, till be has paid the freight to the plaintiff's assignee of 
the ship. But further, wherever a ship is assigned, the as- 
signee is entitled in equity to all the freight which a/lerwards 
accrues. Suppose the obligee of a bond bad assigned his bond 
|to another ; payment by the obligor to the assignee, is a good 
payment tp the . obligee. Lynch v* Ctemtnt^ 1 Zrti/fp. 577. it 
was laid down, that a tender to the cestui que trust of a bond, 
would be a good tender to the obligee. The rights of the as- 
signee of a bond have been taken into consideration in courts 
of law. Fenner v. Meares^ 2 BL Rep. l^GQ. Assumpni by 
titO; assignee of a bond against the obligor, who had notice of 
the assignment and agreed thereto. Nares J. asked, ^^ If the 
^^ defendant had paid the plaintiff, and the obligee bad sued 
f^ (Jie defendant, whether be might not have pleaded pay- 
^^ ment.'' And it was admitted by the defendant's counsel that 
JbfB might: and the Court held, that the action was maiataiB«- 
Able. Botlomkjf v. Brooke^ cited in Winch v. Kedey^ 1 Term 
Jtep. Q%\. The defendant pleaded, to debt on bond, that the 
bond was given for securing 100/. lent to the defendant by B. 
Chancellor^ and was given by her direction to the plaintifl^ in 
trust for her : and that E. ChanceUarf before the aetion bitMigbft, 
was indebted to the defendant in more moDijay than the amount [ ^H 3 
of the bond: to this thfiira was a demurisri which was with<> 
, Vol. II. 2 C drawn 



^ .. advice of tbe ^o^^: J Mick. 95 G.9.B^ 

•. at»d a t-^"*^. Jl* the effect of ^« J^Lecial c*^!?*'*^^ to*" 

.p^o»8. * ent against tn „, no «pe ,^,^p, ^bo » 

„cl, ae tbe assignmen* assignee ot v ^^e. »«; 

A"* rJoneV on account of w ^^^ ^^ole w » ^^t to 
advanced money ^^ bad a 1 en •,,, tbat pay» 

«s.payinent; but ^^,„t»ff. aed for *® Lvmeiit 

^'" *" ^e^to a eerfui ?«' '"'* at that .^^^^^^t fbt 
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to prefent the plaiotiflT from recoveriiif. Bot ypoD (he same 
doctrine) payment to Hamilton would hare been a good pay<* 
ment to the plaintiflT, because the (daintiff was in ti'uth a 
trustee for JBatnilion. In BoiionUey v. Brooke^ the Court 
gave no judgment, but only a recommendation to withdraw the 
demurrer. [^HeaihJ. BoiUnnleyY. Brooke has often been 
allowed to be cited*] And neither that nor any of the cases 
go the length of proving that, supposing the plaintiff to be a 
trustee for Henry ^ payment to Hewry would be payment to 
the plaintiff. To decide this, would in all cases convert » 
court of law into a court of equity ; whereas the court of law 
has not the means to look into the situations and circumstances 
of all parties. It would destroy the whole system of trusts to 
hold, that a tender to a ce$tui que trust is equivalent to pay* 
ment to a trustee, when the very object of many trusts is, to. 
keep the property out of the hands of the cestui que trust* 
The case ofJRudge v. Birch is no where in print, except in the 
argument of counsel in the case of Winch v. Keeky^ and is 
there so briefly stated, that it is of little authority. The case 
in Lutwych only proves, that a tender to the person to whom a 
bond is assigned, is a good plea. This may well be ; for a 
tender to an attorney is doubtless a good plea, and the assignee 
of a bond is always constituted the attorney of. the obligee. 
But it does not therefore follow, that payment to a cestui que 
trusty who was not attorney, would be good. But the great 
ground is, that, according to the authority of Splidl v. Bowles^ 
it is impossible that the plaintiff can be trustee for Henry, 
[^Mansfield C. J. All which that case decides, is, that a person 
standing in the condition either of Henry or of Hamilton^ 
could not bring an action upon the charter-party in his own 
name ; that no interest, that b to say, no legal interest, passed 
by such assignment.] Chinnery v. Blackburn^ 1 //• Bl. 117. 
it was held, that the right to the freight did not pass by the 
transfer of the ship. It was there argued, that freight was inr 
cident to the ownership of the vessel, as rent is to that of land: 
but it was held, that the owner of the ship could not recover it 
in his own name. [Heath J. Certainly not.] The justice 
here is on the part of the plaintiff; the Coart will tbecefbre 
endeavour to support his claim without driving him into 
equity.* The charter-party was made on the 17th of August 
1808. On the S6th of August the plaintiff assigns the ship to 
Henry y the legal right to the freight still continuing in himself. 

2C2 Ou 
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On the Ist day of Fehrwuty 180Q, the charteir«papty is asrifoad 
\Q:IlamiiUm. On the 2d of June^ and long before the ihtp's 
arrinl| HawdUon gives notice to the defendant of this assign- 
ment, and directs him to pay the fireight to none excq>t himself* 
The whole equity of the case rests on that notice. Oark r* 
Adair ^ sittings after Easter term A G.3. cited by BuUer J. 
in 4 T. R. d43. Master t* Miller. Debratf^ an officer, drew 
a bill on the agent of a regiment| payable ont of the firrt 
money which should become due to him on account of arrears 
or non-effective money. Adair did not accept the bill, but 
marked it in his book, and promised to pay when effidcts came 
to'band. Debray died before the bill was paid ; and the ad- 
ministratrix brought an action against ^d!afr for money had 
afid received* It was allowed by all parties, that this was not 
w bill within the custom of merchants : but Lord Mansfield 
said, that it is an assignment for a. valuable consideration, with 
notice to the agent, and he is bound to pay it. BuUer J. 
also cited the ease of Israel v. Doughs^ I H. BL S49. where 
A. being indebted to £., and B. indebted to C, B. gave an 
order to\^. to pay C the money due from A. to £., where- 
upon C. lent B. a flirther sum, and the order was accepted by 
A. On the reftisal of A. to comply with this order, it was 
held, that C might maintain an action for money had and re- 
ceived against him. 

Mawsfield C. J. I am extremely glad this case has been 
brought before the Court, for I thought that the effect of the 
assignment of a ship, with respect to the freight, might pro- 
perly be a subject of discussion, and I had not time at the trial to 
oonsider the case cited from East. Every thing said from that 
ease and others is true, that in order to succeed at law, it is 
Iracessary to sue in the name of the contracting party; and thst 
a person standing in the condition either of Hemjf or of 
Hamilton^ could not bring an action upon the charter-party in 
-his own name ; that no legal interest Uierein passes by saeh aa 
assignment ; but that decision has nothing to do with the point 
which is the sole question here, what is the effect of the pay* 
laent to one who is entitled to ^receive the beneficial produce 
of a contract. The question then is, whether an assignment of 
'S ship does not carry with it the benefit of this contract; t&pe^ 
cially here, where the plaintiff makes a contract for freight, and 
afterwards assigns the ship before she sails, so that the assignee 
was, to mil intents and purposes, in possession of her as owner 

before 
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hetore she saded. As to equity, wboever lia«i tlie prior ^i(y^ 
bas the prior right. Hdtry hd the prior equity, eonnidered as 
the pet'Bon who had an authority from the legal ereditot* id 
receive the debt, and therefore payment to Mm h good pay- 

Aient to Morrison. 

Heath J. I am of the same opinion. HamiUon could not 
be in a better situation than the plaintiff was at the time of 
assigning the charter-party ; and he could not, after the assign- 
ment of the ship, prevent Henry from receiving the debt. 

Lawrence J. was of the same opinion, and distinguished 
the cases cited, which did not at all militate with the judgment 
of the Court. It is said, the assignee of a bond receives the 
debt as attorney ; no doubt : but the right to freight subse- 
quently accruing must belong to the assignee of the ship as in-* 
cident thereto. Sharp v. Gladstone^ 7 East^ 24. is the only 
case that seems to bear on the point : according to the idea of 
Lord Ellenborough C. J. in his judgment there, after the 
abandonment of the ship, the underwriters on a chartered ship 
would be entitled to freight earned afterwards. 

Chambbe J. was of the same opinion. 

Rule discharged. 
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THIS action was brought to recover a total loss on two if a policy be 
policies of insurance effected on the ship Daniel and Fre» goods onrnwaj- 
dertckj " at and from GoUenburgh to her first port of discharge f^J^J!^^B., 
in the Ballicj not higher than Riga^^^ on specific goods, valued, ^^ ^^^^?^ 
<< at a premium of 35 guineas per cent, to return 10 per cenL from the load- 

^ ^ ^ ^ iDgtiieraofoa 

board, not say* 
hig where, It must be intended a loading at the place from which the voyage commenced. And if die 

Sroof be, ttiat the goods were loaded in an earlier part of the ship's conne, and before her arrlTal at 
le place where the voyage insured commences, the plaintiff cannot recover. Though the same under- 
writer had insured the same goods for the aaterlor voyage, and knew the Moood policy was effected 
thereon. 

If a licence it obtained, givinr a neutral wider scope than the exception abd conditioot in the 
orders of Council give, and not rtterriog thereto, be may avail himself oi the privileges conferred by 
the licence, and is not confined by the restrictions contained in those orden. 

Therefore, where the 5fh article of the order of Coundl of llth ifoMMlw 1807, legalixet the ex- 
portation of colonial produce by neutrals clearioc out from this kingdom under such regulations as his 
majesty shall think fit to preseribe, wiftdi shall be proceedihg direct to the port specified in their 
dwance, and the licence authorised the vessel tojproceed to Swedtn or any port in tne Bmltk^ thongli 
the clearance obtained named only Oonentut^/^j tne Coort held that the Itcoice authorized the vessel 
to proceed to PUtau, a port in the Baltk. 

for 
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1810«. for convoy, and 5 per cent, more for arrival ;" beginning the 
^ adventure upon the 8aid goods from the loading thereof on 

^-^ board the said ship, (not saying where.) Upon the trial of this 
WooDMAK. cause at the sittings after last Michaelmas term at GuUdhaU^ 
before Mansfield C. J. it appeared that the vessel was aa 
American^ belonging to Philadelphia; on the Jst of April 1808 
she sailed from Londoriy having there received on board a cargo 
of coffee^ raw sugar^ and indigo^ bound for Gottenburgh^ and 
some port in the BaliiCy situated between Luheck and Riga^ 
and arrived safe at Gottenburgh. Insurances had previously 
* been effected upon the cargo, from London to Gotienburgk 
only, at a time when it had not been determined to what port 
the ship should ultimately proceed; but it being at length 
fixed that she should sail to some port in the Baltic j and there 
discharge her cargo, the insurance in question was effected. 
I 417 ] Upon the ship's arrival at GoUenburghy the port of Pillau was 
assigned to the master as his port of discharge. His cargo was 
not taken out and re-laden at GoUenburghy he sailed from 
thence with convoy, and upon his arrival in Pillau Roads, 
while he was engaged on shore in exhibiting the ship's papers, 
for the purpose of procuring her admittance into the port, his 
vessel was captured by a French privateer. The defendant 
having insured the same goods on the former policy from 
London to Gottenburghy was fully aware, when the policy upon 
the further risk ^' from GoUenburgh to her first port of dis- 
charge in the Balticy^ was presented to him, that he was in- 
suring the same goods as were described in the former policy. 
The defendant admitted his subscription, and the plaintiff's in- 
terest. It being conceived, and admitted at the trial, that a 
licence was necessary for this voyage, the Plaintiff gave in 
evidence an order for a licence issued by the privy council, and 
a licence granted in consequence thereof, ^^ for permitting the 
^^ American ship Daniel and Frederick^ to proceed from any port 
^' in the United Kingdom, to Sweden^ or any port Jn the BaltiCj 
'^ with a cargo of such colonial produce as was allowed by bis 
^' majesty's order in council of the 11th of November 1807, and 
'^ having discharged the said cargo, then to take on board, 
^* either at the said port of discharge, or at GoUenburgh^ or any 
^< other port of the Baltic^ a cargo of such goods as were 
<^ fallowed by virtue of the aforesaid order to be imported, and 
^^ to proceed with the same to any port of Great BriiainJ^ 
The licence also contained a provision, *^ that if it should be 

<' found 
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^^ found necessary for the ship to proceed from the port of de- 1310. 

" livery to any other port of the BaltiCy for the purpose of "I 

^^ taking on board a return cargo, she should be permitted to ^'^^^ 
<^ proceed to such port in ballast only." Signed JUawkesbury. Woooman. 
The ship's clearance from London did not mention any port of 
destination except Goiienhurgh^ which is not a port in the [ 418 ] 
Baltic. The declaration averred, that on the 8th of May the 
ship in the policy mentioned, with the goods in the policy men« 
tioned on board thereof as aforesaid, was in good safety at 
GoUenburgh aforesaid, to wit, at London, and afterwards sailed " 
from GoUenburgh. For the defendant it was objected, 1. 
That the loading thereof on board, mentioned in the policy, 
roust mean a loading thereof at GoUenburgh, that being the 
only port or place mentioned in the policy, and that then, inas- 
much as it appeared in evidence that there were no goods laden 
at GoUenburgh, but that the goods described in the policy were 
laden in London, either the risk never attached, or if the de- 
claration intended to aver a loading at GoUenburgh, there was 
a fatal variance. Secondly, the defendant relied on the order 
in council of 11th November 1807, by which it is ordered, that 
all ports and places hi Europe, from which, although not at ^ 
war with his majesty, the British flag is excluded, and all ports 
or places in the colonies belonging to his majesty's enemies, 
shall from thenceforth be subject to the same restrictions 
in point of trade and navigation, with the exceptions therein- 
after mentioned, as if the same were actually blockaded by his 
majesty's naval forces in the most strict and vigorous manner* 
But by the fifth article, nothing herein contained is to extend 
the liability to capture and condemnation, to any vessel, or the 
cargo of any vessel, belonging to any country not at war with 
bis majesty, which shall have cleared out from some port 
or place in this kingdom, or from Gibraltar, or Malta, under 
such regulations as his majesty may think fit to prescribe, or 
from any pert belonging to his majesty's allies, and shall be 
proceeding direct to the port specified in her clearance. The 
defendant contended, that these orders were explained by the 
additional instructions to cruizers, issued by the privy council 
on the S6th of November 1807, in pursuance of an order of 
council made on the preceding day, and directing that vessels r 4ig ] 
belonging to any state not at war with his majesty, laden with 
cargoes in any ports of the United Kingdom, md clearing out 
according to law, shall not be interrupted or molested in pro- 
ceeding 
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eeedrng to anj/ port in Europe^ (except portd speciaUy notified 
f<y be in ti state of strict and vigbroas blockade before his 
nkajestj^s order of the 11th of November then instant, or which 
ghatt be thereafter so notified,) to whomsoever the goods laden 
oil board sach vessels may appear to belong. And he con- 
tended, that inasmuch as the Daniel and Frederick had not 
obtained a clearance from London specifying any other port of 
destination than Gottenburgh^ she had not cleared out ac- 
cording to law, and therefore was not within the exception coa« 
tained in the additional orders of S6t2i November ^ and that conse- 
quently theadventure fell within the general prohibition contain*, 
ed in the first article of the order in council of the 1 1th of Nov. 
Man^ldC. J. considered this last objection as unanswerable^ 
but reserved both points, subject to which he permitted the case 
to go to the jury, who found a verdict for the plaintiff! 

Accordingly Lens Serjt. in Hilary term having obtained a 
role nisi to set aside the verdict and enter a nonsuit. 

Shepherd and Best Seijts. on a former day in this term 
shewed cause* It is allowable to call in aid the other docu- 
ments issued by the government, in order to explain their own 
acts ; and this meaning results from the whole of them ; that if, 
when a ship sails, she clears out for a port of Europe^ not then 
in a state of actual vigorous blockade, she shall not be molested 
by our cniizers. If no ship could clear out according to law, 
unless her ultimate destination be expressed in her clearance, 
then no trading voyage is legal, for until the ship finds a market 
for her cargo, her ultimate destination cannot be known ; or if 
it be in some cases known, the universal practice is not to men- 
tion it in the clearance* Besides, the clearance mentioned in 
the 5th article does not exclusivelv refer to a clearance from a 
port of this kingdom, for the exception is extended to ships 
clearing out from any port belonging to his majesty's allies : it 
is the clearance from the port of Gotlenburgh therefore which 
is to be considered. The licence itself is an order of bis ma- 
jesty in- council, of equal authority with any other act of his 
majesty in council : comipg after the order of the 1 1 th Novem- 
berj it supersedes it as to this cargo : it refers to the former orders 
in council for no other purpose than for the specification of the 
sort of goods which it authorizes to be imported, and to enu- 
merate the excepted goods; but it adopts no other regulations 
therein contained. The licence does not require the intended 
voyage to be stated in the clearance^ but on the contrary it 

contemplates 
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elearance ; altd trliM this lieeiMScf therek^^ is coupled with the 
instructions grteti t6 hit mafesty't croizt^s, tfte effect of both- 
tinited is an oxpf e«r permission tcft the vessel to- proceed t'A WdOMiAif^ 
PiUau. It is not, as Tfan act orparliattietlt iMd deelared, that 
the king^s prerogpiitive should be Utfnited to grantitifif lieenees to 
vessels under certain cjcceptions: the king firay licence an ad<* 
venture to a port in actual blockade, if he inll: a declaralioii 
of War is an order of council ; but it does not prevent the king 
from granting^ licences to trade with the enemy. [Mansfield 
C. J. This point is very important; for the intentof a licence 
is, to render legal that traffic which was before illegal : and how 
does it less operate on that which was rendered illegal by the 
eflect of these particular orders of council, than on that which 
was illegal by a general declaration of war? What is there [ 421 1 
then in the orders of council to prevent this subsequent licence 
ttotn legalizing the traffic therein mentioned ? Or how do the 
orders render that traffic more than illegal?] Nothing is 
(herein said about any necessity of obtaining a licence. The 
object of them was to encourage merchants in a hazardous' 
branch of trpde, by declaring the principles on which the go* 
vemment intended to proceed, whereas, the doctrine contendedr 
for, would throw insurmountable difficulties in the way of this 
trade, by rendering it necessary either to mention in the clear^ 
ance the name of every port in Sweden and the BaUic ; or if 
only one is mentioned, the adventurer must be confined to that 
one, which is clearly contrary to the intentions of government* 
The only question therefore is, whether this licence embraces 
the voyage : and as it is a licence to Gottenhurgh or any port 
in the Baltic^ of which description PiUau is, it clearly does : 
and since the voyage is governed not by the rules prescribed by 
the former orders in council, but by the laws prescribed by tiie 
king in this particular case, the licence produced is a sufficient 
authority for the voyage insured. As to the- other point, thia 
ciase is distinguishable from that of Rabertsony. Drench^ 4 Eati^ 
130., which was ^< on the goods, from the loading thereof on 
<< board the said ship, at all and any port on the coast of Br/iat//* 
and (he goods lost were loaded at the Cape of Oood Hcpe^ 
[^Lawrence J. The case there was, that the goods were shipped 
from the Cape for Brazil: a policy had been effected on the 
dutward cargo for a time, which had expired: tbS pcdicy 
subscribed by the defendant bad been intended to attach on 

the 
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the (/I) homeward-bound caifo i but the ship not being able to find 
a market, after a time, returned with the same goods to the Cape^ 
and it was held that the second policy did not attach thereon.] 
There the outward * voyage had ended; these are policies on 
the outward voyage which is continuing at the time of the loss. 
Hodgson V. Richardson^ 1 BL Rep. 4iS$. The policy was at 
and from Genoa to Dublin: the adventure to begin from the 
loading to equip for this voyage. The cargo had been loadea. 
at Leghorn^ of perishable commodities, more than five months 
before: the objection was theire never thought of, that because 
the goods were not put on board at Genoa^ the risk would not 
attach, but the underwriter was discharged on the ground of a 
fraudulent concealment of the time and place of lading, making 
it appear to the underwriter that be was insuring new fresh 
goods instead of an old damaged cargo ; the Court holding, 
that it is, or in many cases may be, material whether the load- 
ing is at the port mentioned, or at another. In this case the 
time and circumstances of the loading on board at London were 
fully known to the defendant : that case, therefore, is so far &- 
vourable to the plaintifil The words of this policy are those 
which are usually inserted, without any alteration^ in cases 
where it is known that the goods are not loaded at the port 
mentioned in the policy, but long before : the meaning of them 
is, beginning the adventure on the goods, while they are on 
board. It is doing no great violence to the words of the policy 
to construe it ^^ beginning the risk at Gottenburghj on goods 
^< found on board the ship at her arrival here.'' 

Zjens and Marshall Serjts., contra. As to the last point, the 
question is not whether the parties might have made another 
policy on this adventure which should have been valid, but what 
' is the.true construction of the present policy. The risk runs from 
the loading. Where then, and at what time, were thej load- 
ed ? Not at GoUenburgh^ upon the ship's arrival there, but in 
Cheat Britain^ many weeks before : but the policy implies 
that they were loaded at Gottenburgh, which is inconsistent 
with the fiict But the fact is very material to the risk : for 
the principal danger apprehended was of the French confis- 
cating by force all goods put on board in Great Britain : if the 
goods had really been laden at Gottenburgh all would have 
been right and legal : the ship would then have carried real 
papers Instead of simulated papers. Even if the goods had 

(a) See post. p« 4i4., and 1 Marshall on Insuranocs^ 2d« ed« 323. 

been 
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been barely landed, and re-shipped at GoUenburgh^ so as to 1810. 
entitle tbe vessel to these papers, perhaps the Court might ^ 
have supported the plaintifTs daim. [^Laztrence J. Suppose ^^ 

the insurance had been ^Vbeginning the adventure on tfie mer- WoeoMAVi 
chandizes from the loading thereof on board at the port 
of Londonj*^ the voyage being from GoUenburghj as now^ 
would you not then understand the risk to be on goods loaden 
at London^ on the voyage from GoUenburgh to the ship's port 
of discharge in the Baltic^'] If another suflScient averment 
had been introduced, and the Court could see the whole on the 
record, they would restrain the effect of the policy from the 
time of the ship*s departure from London to the time of her 
arriving with the goods at Gottenburgh ; but there is no 
inference to be drawn on the present record as to which of 
these two inconsistent averments shall stand. Therefore the 
defendants case is not at all dependent on the case in Blacks 
stone. It is true the defendant had knowledge of the destination 
of the goods ; but that does not enable the plaintiff to state one 
case, and to recover upon the proof of another. He alleges 
the goods to be put on board at Gottenburgh^ and proves them 
to be put on board in London. [^Mansfield C. J. I think 
with you, the goods might have been landed and re-shipped^ 
and that is not a mere form : for, in a certain degrcfe, the par- 
ties can judge from the outside of the packages, .whether, up to 
that time, any damage has been sustained ; and without such 
examination, if an average loss should arise, it would be [ 424 ] 
almost impossible to determine whether it was sustained be- 
fore the ship's arrival at Gottenburgh^ or afterwards. So far, 
the case of Hodgson v. Richardson is still applicable: the 
terms of the policy in^that case are much like these, except that 
it has the words ^' to equip for the voyage," which seem to 
indicate an intention of fraud. j Perhaps as the Court rested 
so much on the ground of concealment in that case, it may be 
fair to consider the present question as untouched by it : but 
the case of Robertson v. French bottoms itself upon the priiv- 
ciple, that as the goods were not put on board at the coast of 
Brazily but at the Cape of Good Ilope^ the adventure made 
was not the adventure described in the policy. [^Heath J. 
Did not that case proceed on the ground that it was not the 
intention of the parties to insure that voyage?] It was no other- 
wise against their intention than. as their intention wlis to be 
collected from the words of the policy : but in fact they designed 

it 
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1810. rt at a contiiitiatioii of the rfek 'oft that particniar cAtgOj tlie 
g^^^ same underwriter having before instrred' the goods for a tSftie;' 
j,^ Which expired on the 17th of September j the same day on whteK 

WdOBiTAir. this risk had its inception; contrary to What was thrown 
out by Lawrence J. respecting it, abore, (p. 491.) and opcm 
the argument in the case of Grant r. Paxton {a). The Court, 
iti Robertson v. French^ said, you shall not apply your policy, 
whatever you intended in fact, to an adventure which is not 
described therein. To pursue this rule will generally attain 
the purposes of justice, but if it should ever be the parties* in- 
tention to insure a voyage which they do not describe, it be-' 
comes necessary, according to the plaintiflTs argument, that the 
risk should attach on the goods, in the state they are in on the 
day of effecting the policy : that rdle must be radically wrong: 
[ 425 ] it cannot be, that because the party signs a policy on the first 
of March^ it shall apply to a transaction, to which it would not 
apply, if signed on the first of May. Since, therefore, the 
policy legally and by necessary interpretation describes a voy- 
age, and a commencement of the adventure, diflerent firoro that 
set forth in the declaration, the plaintiff cannot recover. As 
to the other point, the answer given goes beside the objection. 
It is not yet clear that this ship needed any licence for her 
voyage ; and the unnecessarily taking a licence where n6n6 
Was necessary, will not put the party in a better situation, nc^ 
Entitle him to a greater latitude than if he had taken none. 
This is a licence couched in the most general terms, for the 
ship Daniel and Frederick to bring home produce under the 
restrictions therein referred to. It is not a licence dispensing 
with the orders in council, on the contrary it founds itself 
thereon, and does not at all impugn them unless it can be shewn 
that the party could not have the fuU benefit of this licence 
without its superseding those orders. Nothing hinders that 
the plaintiff may both obey those orders and have the benefit of 
the licence at once. But allowing that the licence imposes on 
(he plaintiff fbrther restrictions in the prosecution of this trade^ 
that does not excuse him from also bringing himself within the 
exceptions made in the orders of council, unless the licence 
plainly and expressly dispenses with them, which it does not 
Tbeplaintiffthereforehasnotat all advanced his argument, tot 

(a) This obserration is not coifttained in th^ report bf that cascf. 
w^fHtf, Vol. L 463. 

the 



IN TH< FiFTiBTii TtAB ov GEOBOX^ III. 4M 

the defendant rests on the gfooad that thie k all eonrietent iSIO. 
with^ and cooflequent on the orders in coaneiL But if the lU « 
cenoe be ineonsisteat with them^ it is assumiog far too mneh to ^^ 

say that a single secretary of stale, who issues this licence^ has Woopiuir. 
authority to supersede ibe orders in council : and unless proof 
is exhibited of his having had such an authority committed to 
bim, the Codrt will rather bold the licence void, as militating 
against an existing edict [^Mamfield C. J. The licence pro* 
¥ides that the ship might proceed, if necessary, from her port [ 430 ] 
of delirery to any other port in the Baltic^ for the purpose of 
taking in a return cargo in balkst* In availing himself of 
that permission, it is impossible for her to comply with that 
part of the order in council, which directs that the ship shall 
pass unmolested only if she shall be proceeding direct to her 
port of clearance. That order could not apply to a ship which 
had a general licence to go where she pleased, but only to 
ships wjiich are proceeding to some one known port of desti* 
nation. It is only necessary for the person ap|dying for a li« 
oence to state to the secretary of state what voyage he intends | 
and when that is explained, the council gives a general licence 
in terms large enough to comprehend those parts which cannot 
be determined on.] That provision does not apply to the 
present case, nor shew that the ship was not, for the purposes 
of this adventure, within the operation of the orders in council t 
that is a provision for a subsequent period of the voyage, after 
she shall leave her port of deli very, the clearance, which it is con* 
tended the orders in council require, is a clearance from this 
country to her port of delivery ; if she had had this, she might 
then perhaps have taken benefit of the provision in the licence 
for the ulterior vpyage. The orders in council, therelbrei 
as well as the licence, are both applicable, and both to be 
observed ; if there had been no orders in council the king might 
have licensed the fhip just in the same manner. [Mansfield 
C. J. If there had been no orders in council, no licence at all 
would have been necessary for this Toyage.] This licence is 
nothing more than a consequence of the orders in conilell* 
The plaintiff might at least have staled in the clearance that 
the vessel was bound to OotUnburg^ and to her ftirther port 
of discharge in the Baltit ; for though he could not ascertain 
whither she was going, he could state that she was going 
beyond GaUaiAurgh. The matter about which the crown [4t7] 
is solicitous, is, whither the goods are going ; and the plaintiff 
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ISIO. names Oottenburgkj not becavsQi th^ goods are really going 
there, but for the sake of touching there to get simulated 
papers: it is therefore a very material variance, or rather 
Woodman* a concealment of that which the crown requires to be disclosed, 
if a felse clearance like this is taken out, which is to expire be* 
fore the ship conies on the essential part of her voyage, so that 
she sails in effect without any clearance at all, for her port of 
discharge : whereas, the orders of council, which are not at all 
contravened by the licence, but which, together with the li- 
cence, form the condition under which she is to sail, expressly 
require a clearance, not a fictitious clearance, but a clearing 
out according to law ; and both codes must be made to stand 
together, unless it appear by positive teams, that the latter was 
intended to repeal the former. 

Mansfibld C. J. Those words ^^ according to law '* are 
of no effect, for if they had not been inserted they would have 
been implied. It is possible that the freighters might know be- 
fore the ship sailed that she was going to PiUau Roads j but it 
is more probable that they meant rather to be guided by cir- 
cumstances, and to confer with their correspondents when the 
vessel arrived at Golienburgk. It is clear that the general or- 
ders in council, if complied with by a neutral ship, render all 
licence unnecessary. And this licence has no other reference 
to the orders in council than to define the species of goods li- 
censed, by describing them to be the same which are authoriied 
by those orders to be exported, it has no reference to any eon- 
diitions with which a trader is bound to comply. The very 
purpose of inserting the name of the port of delivery in the 
clearance is satisfied and done away by the application made 
to government for this licence; for in so applying, the commu- 
[ 428 ] nication is made to government, which they wish: in that li- 
cence the port is expressed, so fiir as it can be expressed; aad 
it seems to have been the intention of the parties to reserve an 
option as to the ultimate port of discharge. The licence is not 
af all founded on the orders of council, but on the general 
power of the crown. 

LAwaBNOE J«, in confirmation of this proposition, read the 
relevant part of the licence. . Cur. ado, vmli. 

The Court, on this day, decided, that there was no ground 
for the last-mentioned objection ; the licence being sufficient : 
but, on the other ground, they felt themselves obliged to make 
the rule for entering a nonsuit AbeoUile. 
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HiBBBBT and Others v. Hallidat. JmM% 

THIS was an action brought by the assignees ot Bentj a Liberty fpveD 
bankrupt, upon a poUey eflfected by Beta, upon the S6th uii!?!!^^er 
of January 1805, before he became a bankrupt, upon the ship {J,^^^ 
jPort au Prince^ Isaac Duck master, ^^ at and from London to l^^^'*^^^ 
ihe Southern whale and seal fidiery, during her stay and fishing aiiip to Ue bv 
there, and back to Z«oiti&iif, with leave to touch, stay, and trade Mi^llfSi^* 
at all ports and places whatsoever and wheresoever, backwards S:\nt^oSS^ 



■bip 

and forwards, as well on this as on the other side of Cape Horn out, wbeo ibe 

and the Cape ofOood Hope^ to take on board and discbarge conpietedher 

goods and stores, and to seek, join, and exchange convoy, with* *a}S!n^ iIm 

out being deemed any deviation^" and the ^insurance was do* JiSi*"|J2SLg 

clared to be << on ship, valued at 17,000^, with or without witbintiieUniito 

^^ letters of marque, and with liberty to chase, capture, and gnmidu^ 

^ man any prize or prizes, and to take and return withy or *[ 429 ] 

^ send into port or ports, any prize or prizes; also tp cruize 

^^31 days, either together or separate, any where, and in any 

^ latitude, on the outward-bound passage, on this side of Cape 

^^ Horn and the Cape of Good Hope.^^ The two first counts 

of the declaration stated a loss by the perils of the seas; the 

third, a loss by capture by the inhabitants of the island of 

Haffee. Upon the trial of this cause at Guildhall^ at the sittings 

after Michaelmas term 1809, before Chambre J., the parties 

admitted the bankruptcy of Beniy the commission against him, 

and assignments of his efiects to the plaintifis, their property in 

the vessel, and the defendant's subscription to the policy ; and 

that the ship was well manned and fitted out, and sailed firom 

London on her voyage to the SosUh Seas in February I905j 

bearing letters of marque against the then Freftehj Baigvian^ 

and Ligurian republics, and the kingdom of Spain, and a li« 

cence to sail without convoy: and that the journal, kept by an 

officer named Maelaren, who sailed on board the PorUaw 

Prince^ and which journal was referred to by jthe plaintiib in 

their answer to a bill of discovery filed against them in the 

Exchequer hj certain other underwriters, who had subscribed 

the same policy, and whom the plaintifis had sued ii^the Court 

of King's Bench, should be read as evidence upon the trial of 

this 
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tBlO. this cause. It was also proved that the ship was a large vessel 
^ of 466 tons' burthen, fitted out as a whaler, with S3 guns and 

^^ 96 men, a greater number than was necessary for the purpose 

Hajllioat. of the fishing-voyage, and that she had not been heard of since 
Maclaren left her, as prize-master of the Sarda Anna^ at Port 
St. Blasj on the other side of Cape Horn, upon the north-west- 
ern coast of Caiijbrmay in June 1^06, The defendants relied 
[ 4J0 ] on a deviation ; to prove which they read the following ektracts 
of Maclaren* s journal : ^^ On our arrival off the port of Si. Bla$y 
^Mn the Pori^u-Prince^ we observed in the bay a man of w^ 
^< brig of 18 guns, a small eoastiag brig, and a diip, which, we 
^^ were informed, was taking in a cargo, and would sail in a ftw 
. . ^^ dajs: the anchoring ground was so well defiladed by the bat^ 
, : , ^ teries, that we did not think it prudent to go in with tbediip, 
' I '^ as we had biit a very few shot left, and therefore hauled off 
..•;V' <Mo the ilf ana /t&ifidb, about 66 miles north»wett fi*om the bay, 
' . ' . ^^ where we arrived next morning, when it was determined that 
; << we should make use of the boats to watdi the ship^s sailing: 
^< acoordinj^ty I took a b6at and crew, with three days' provi- 
** siohs^ and arrived at a rode about ten miles firom the harbour, 
^^ firom whence I could plainly observe persons to be taking in 
^^ a cai^o on board the ship: this rock I made a look-out 
<< place of during the day-time; as soon as it was dark, I rowed 
^' in towards the bay, to prevent any vessdis getting in or but 
^^ unobserved^ One morning, being fovoured witha diiek fog, 
'< I landed about three miles to the westward of the town, and 
*< walked through a thicket of wood, until I arrived at one side 
^ of the bay, where I had a perfect view of the vessels at an* 
^< chor, and likewise of the battery; which I found to be well 
^ guarded during the night-time, as I counted above twenty 
'^ soldiers on the platform at sun-rise. I likewise nuoibered 
^^ upwards of 40 men on board the man of war brig: after raak« 
^ ing lill the observations I possibly could on the situation of 
^* the town and fortifications, I returned to the boat, and auc- 
« ceieded in getting off froni the land unobserved : in this man* 
^' ner 1 watolied the harbour fi>r nine days, going on board (he 
^ Port-au-Prince occasicmally for provisions and water, and it 
^ was determined we should watt here uiitil the ship should 
[ 431 } ^ have taken in all her cargo, and that we should then at* 
^ teinpt cutting her out of the baj with the boata^ * I observed 
^ that every night the land-breeze regularly set ia between 
'^ the hours of and 10, with a heavy squall of wind And rain, 

^^ which 
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^^ which I afterwards understood is generally the case during 1810* 
" the months of t/MJie and «7ti^y this observation encouraged JI 
^^ me to hope, that by getting the boats well manned and in ^^ 

<< readiness at that time of the night to attack the vessels in Hallidat. 
^^ the bay, I should not only be able to carry the ship, but 
^^ likewise the man of war brig. On the 17th of Juncj from 
^^ the rock where I had secreted myself, I observed the crew 
^^ bending their sails on board of their ship: this circumstance 
*^ convinced ine that the cargo was all on board. I immedi- 
^^ ately proceeded for the Port'OU^Princcy with intent to put 
^^ our design in execution as soon as possible ; the wind not 
^^ being favourable, and blowing so fresh that we could not 
^< carry a whole sail on the boat, we did not arrive at our own 
^' ship till 9 on the morning of the ISth, when we made sail for 
^^ the port ; but for fear 9f being discovered from the land, we 
*^ were obliged to keep at a distance, and likewise under low 
^^ sail, till dark, when the wind suddenly changed, with rainj 
^^ weather, which prevented us from getting sufficiently near 
<^ the port that night. At midnight, the weather clearing up 
<< a little, we manned three boats with SO picked men, well 
*^ armed ; my intention then was, to proceed for the rock at 
^ which I formerly looked out, there to secrete the boats dur- 
^^ ing the day, and as soon as dark, next night, to pull in for 
^^ the bay, so as to be in readiness on the approach of the land- 
<^ breeze to cut out the vessels. The Port^au' Prince in the 
^^ mean time was to remain at a distance from the land, to pre« 
^^ vent discovery. After arriving at the place of destination^ 
^' the morning proved so hazy, that I could not see into the 
<< bay till K) o'clock ; when the fog cleared up, I discovered [ 459 ] 
<^ that the ship had dropped out of the harbour, and lay at 
^^ anchor about three miles from the Point Batter j/ ; the 
^^ weather being calm, suggested the necessity of carrying her 
^^ immediately: accordingly I sent one of (he boats back to 
^' the Port'aU'Prince^ with directions for the master, captain 
<^ Ducky to make sail for the port at a certain time with the 
^^ other two boats. I rowed in towards the port in a different 
<^ direction from the ship. This stratagem had the desired 
^^ effect, and the people on board were led to suppose that we 
« were going into the port ; they were also lulled into security 
<^ from their situation, having a roan of war and two gun-* 
^^ boats almost within gun-shot, and the sea-breeze setting in, 
^< which would enable them to get under the protection pf their 
Vol. II. 2D « batteries 
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^< batteries in a few minutes by making sail, which they omilted 
^ to do until I had succeeded in getting; between then and the 
^ port, when their confusion was so great, after vaking sail, 
*^ that while one man was endeaTouring to cut the cable with 
^ an axe, others were for slipping and paying oat cable, which 
^^ prevented him who held the axe from strikvng twice in the 
<^ same place. Our other boats not being able to eome vp at 
<^ the same time, I made a feint to board pn the starboardl bow, 
^^ where all hands Irere collected. to oppose us, arnAed only 
^^ with staves and hand-spikes, with a few pistols, whtch^ haw- 
<^ ever, they did not think proper to fire : we passed the fore 
^ for thfe main chains with such rapidity, that we were in pos- 
*^ session of the quarter deck before the crew could come aft to 
^< defend it : the captain retreated into the cabin, and the sbip^ 
<^ company, being left without a master, requested to have 
^^ their lives spared, and they would give up tJia ship without 
"^ further opposition. After securing the prisoners, being in 
^^ number thirty-two, on the poop, we stood across the bay ; 
<^ when a boat came from the shore with orders from the cap- 
^^ tain of the man of war, to enquire what our business was on 
^ board the ship : I sent them back with a very insolting an- 
^< swer, daring him to come out and try his luck at recovering 
^^ the prize. My intention was to entice them out, and decoy 
** them from the port, in order to enable the Pori^au^Prince 
^^ to cut off their retreat, in which I should have succeeded, if 
^^ the Port'OU'Prince had not appeared so soon. On examin- 
ing the papers of the prize, I found her cargo to consist of 
pitch, tar, and cedar-plank, with a smaU quantity of dye* 
^^ wood, articles of little value ; but the bad weather was 
*^ setting in, which would compel us to leave the coast, and 
^^ no prospect left for the Port-au-PrincCy but to proceed for 
^< the island of Coras to fill up with elephant oil, 1 therefore 
^^ agreed to conduct the prize to Port Jacksonj being tbe 
^^ nearest English settlement : indeed there was a necessity 
for my going in the prize, as there was no other person io 
the ship capable of conducting her, and the only navigator 
^' left in the Port-au-Prince on my departure was Ckptaia 
** Duchy the master; therefore, if we captured any more vss- 
^ sels, we must either destroy, or give them up to tbe eaeoy 
^* for Want of prize-masters. On the fiSd of June^ we amt all 
<^ the prisoners on shore in the Ibng^boat belonging to tbe 
^^ pri^^ and received a quantity at tallow from the Port-aU'' 

^^ Prince 
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^^ Prince U^ be conveyed to New South Wales for sale, and on ISIO. 

" the 23d departed from her, and proceeded on our passage to ^ 

« Nob South Wales." The defendants at first insisted, that **^""^ 

Ae Port-au-Princej while she remained off Port St. Bias, was Hallij^ay. 

not within the limits of her fishing-ground ; but it being 

proved by the plaintiff, and disdnctlj found by the jury, that 

tke place where she lay was within the fishing-ground, though 

not an eligible station for fishing, the objection was narrowed 

to the question, whether the transaction of the capture of the C ^^^ ] 

Santa AnnOy taking place on the other side of Cape Hom^ and 

therefore not within the liberty to cruize for 31 days given by 

the policy, were a deviation or not. Chambre J. reserved the 

point, subject to which the jury found a verdict for the 

plaintiff. 

Shepherd Serjt. in Hilart/ term obtained a rule fn$i to set 
aside the verdict and enter a nonsuit. 

Lens Serjt. in this term shewed cause. It was proved that 
9Q men were a larger crew than was necessary for the mere 
purposes of whale-fishing; because as the assured had liberty 
to man prizes, it was necessary that they should be provided 
with a warlike complement. The liberty to chase, capture, and 
man, was not restricted as to place, but extended as well to the 
other as to this side of Cape Horn; it was only the 31 days* 
cruizing, which was restricted in point of place to this side of 
Cape Horn. The capture of the Santa Anna was authorized 
by the liberty to chase, capture, and man, for the result of the 
evidence was, that the Port'^au' Prince having occasion in her 
fishing voyage to go so near to Port St, Blas^ as to see a 
Spanish ship likely to come out and become a fair object of 
chasing, capturing, and manning, she wished to decoy the ship 
out ; and the conduct of the Port-au-Prince in standing off the 
port, still continuing upon her fishing station, and sending in 
the boats in a different direction, was no abandonment of the 
commercial purposes of the voyage. It was intended that the 
adventure insured should have a two-fold purpose, and the 
ship was at liberty to apply herself to operations of war, in 
such manner and degree as she might deem expedient, pro- 
vided she did not thereby abandon the other object ; but in alP 
eases, while she was prosecuting the one object, she must to a 
certain degree have laid aside the other. Ifa ship uadenBail [435 ] 
had crossed her course on her fishiag ground, and- she had 
chased it for nine ^ya, wfaiek she dearly was at liberty to do, 

2D2 she 
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1810. she could not, during those nine days, have taken any iish. Or 
~ even admitting that the parties had in contemplation a distinc* 

^^ lion between the employment of the ship as a regular craizer 

Hallidat. for 31 days on this side of the Clcrpe, and the bare liberty to 
chase, capture, and man, which was extended to her whole 
voyage, and that the latter purpose was to be made totally sub- 
servient to her commercial objects, which she was not at liberty 
to quit in quest of the other ; yet, if any belligerent object 
should present itself on the whaling ground, it was quite in* 
different how long time might have elapsed since her arrival 
there : she might equally chase and capture them. The plain- 
tiffs do not, therefore, seek to emancipate themselves from the 
trading part of the voyage, as its main and principal object: 
and the facts stated in tl^is journal are consistent therewith, 
and shew no deviation, for the ship takes this prize on her 
whaling ground ; she does not even use the whole liberty 
given her to chase, capture, and man ; for she does not go in 
pursuit of the prize, but seeing a vessel likely within a 
few days to fall in her way, she merely forbears to take herself 
out of the way, and captures the prize when it is presented to 
her, employed as she was on her fishing station, and mans her 
with men brought out for that express purpose. In Campb. S6S. 
JarrM v. Wardj S. C. Park. 6th ed. 398., it was admitted, 
that the capturing vessel had a right to see her prize safe into 
port : but neither this, nor any adjudged cases, are precisely 
applicable. 

Shepherd and Bestj Serjts., contra^ contended, 1st, that the 
liberty to chase, capture, and man, was, like the liberty to 
{ 436 1 cruise for 31 days, restricted to this side of the Cape of Good 
jRope and Cape Horn. Secondly, that if it extended to the 
whole voyage, this exploit was not within the scope of the pe^ 
mission. The voyage is a fishing and trading voyage, as well 
on this side of the Capes as on the other. The liberty to chase, 
capture, and man, without more, would not also compreheod 
a liberty to cruize : that is expressly added, ^^ also liberty to 
cruize for 31 days on this side of Cape JRom.** The restric- 
tion of place and time extends to all four of these indulgences: 
the meaning id, for thirty-one days, together or separate, on 
this side of the Capes, the ship insured may be a perfect 
fighting ship, but she is restricted in that purpose to 31 days, 
otherwise she might continue to be a ship of war for an inde* 
finite time : and the underwriter could not^ know when his 

risk 
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risk would terminate, for the insurance on the voyage in its 1810. 
commercial purpose, is not expressed to be at all restricted in ""^ — 
point of time, it is from London to the Southern whale fishery, ibbekt 
and back : but all the warlike purpose is restricted to 31 days, Hallidat. 
and to this side of those two points. If this be the trne con - 
struction of the policy, it is clearly a deviation. S. But sup- 
posing that the liberty to chase, capture, and man, extends 
beyond the Capesy if the liberty would authorize this transac- 
tion, it would authorize every warlike adventure that can bo 
imagined. If a merchantman, simply carrying letters of 
aiarque, meets a ship in the course of her voyage, she may 
take it ; if she also has liberty to chase, capture, and man, she 
may do that likewise; but she must not, under that permission, 
cruize for prizes. If the Port-au-Prince might lie off the har- 
bour nine days waiting for this prize, she might equally have 
lain off for nine months. When a ship is chasing and cap- 
turing, she has, except in the very mon>ent of manning her 
prize, the benefit of all her crew : she has indeed the express 
liberty of detaching a part for that specific purpose. But in 
this case the master sends off his mate and thirty picked men ; [ ^^7 ] 
and to leave the Port-au-Prince so long a time short of. her 
complement by SO picked men, must necessarily expose her to 
increased risk. They are detached to a great distance, in order 
to cot out this ship ; and if the master was justified in this, he 
might equally have stood justified in attacking the fort, which 
indeed the officer commanding the detachment would have 
done, if he had not by observation found it too strong. [^LaW" 
rence J. There is little weight in that argument, unless the 
jury had found that there were not enough men left on board 
to navigate the ship ; and the remaining crew of 66 men were 
in fact far more than enough for that purpose.] But the 
master afterwards mans his boats for the assistance of the first 
detachment, which he has no right to do* [^Heaih J. Sup- 
pose a ship to be becalmed, or to be in shoal water, may she not 
use her boats?] It appears from the journal, that when 
Maclaren quitted the Port-aU'^Prince^ the only navigator left 
on board was Duck the master : but whatever number of men 
a vessel may have on board, she is not competently manned for 
such a voyage as this, unless the master takes out with him a 
mate, competent to direct the navigation of the vessel in case 
of the loss of the master ; and if he takes out such a mate, but 
exposes him for nine days together to a mucb greater rbk than 

on 
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1810. on board the ship, or detaches faim te prisBe-matter, it is the 
rr same thing as if he had nerer taken him on board, and 

^^ the ship is not in the state in which a merchantman ought t9 

Halliday. be. [^Mansfield C. J., and Ixiwrenee J. Tliat fact is not 
found by the jury ; and if yon had meant to rely on it, j^a 
should have put it to the jnry distinctly : we cannot possibfy 
take it into onr consideration.] The lying-by, in the niamier 
this ship did, is not chasing. ^Lawrence r. Sydebotkam^ Park. 
6 Ed. 397. 6 East^ 45. The liberty to chase, capture, and man 
prizes, does not authorize a ship to shorten sail and lie by, in 
order that her prize may keep company with her and be under 
[ 438 ] her convoy, till she reaches a port where the prize may be co»« 
demned. And what Lawrence J. says there is very matenal, 
^^ that every ship sailing upon such an adventure should carry a 
sufficient supernumerary crew, to be able to man its prizes, 
and to retain a proper number of men for itself And though 
that case is not exactly similar to this, yet it is an authority to 
shew that these liberties are not to be construed to be more 
extensive than the underwriters express them. The liberty to 
chase, therefore, does not ihclude the liberty to lie by and wait 
for : it is not the same thing as if the ship coming e<breast of a 
port had stood in and taken a prize, which would much less 
delay the commercial adventure than to stand off until the 
prize shall come out. [Mansfield C. J. and Heath J. The 
delay is only until the prize should have completed her 
loading, and until that was done she was not worth taking.] 
The principle is the same : a thing is done by which the risk to 
the underwriter is increased ; for that reason it is that cruizing 
is not within the liberty to chase. And this conduct is evea 
more dangerous than cruizing ; for a vessel cruizes with aU 
her hands on board. If the liberty had been given to emize, 
even that would have its limits. Is it to be contended that 
under a liberty to cruize, a ship might attack an hostile |XHr^ 
or send boats to cut vessels out of an enemy's barbonr, such as 
Brest f The sending a force into port is attended with mudi 
greater danger than cruizing upon the high seas. There was 
a fort, and it was manned with a considerable force of troops; 
and though the assailants had not the rashness to attack it, 
that increased the danger. If such an incursion does B<rt come 
within the description even of cruizing, much less does it come 
within that of chasing; and if adjudged cases have not yet 
assigned^ any determinate tneaning to tihe respective terns of 

cruizing, 
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emiziag^ and chasiDg, the terms must be underatood by courts 
of law as they are understood by ^nautical, men, who do not say 
that a squadrop chases vessels when they are lying by to wait^ 
for theiD. An underwriter may foresee the probable duration 
of a chace at sea, which may last one, or five, or six days, but 
he cannot assign any probable limitation to the duration of a 
cruize, or such a lying in wait as this, nor to the hazards of it. 
Either, therefore, the liberty to chase, capture, and man, was 
confined to this side of the CapeSy or the liberty to chase did 
not warrant her in standing into port, or sending in her boats. 
IMatisfield C. J. Do you contend that if a vessel had stood 
still and been taken by the Port-aU'Prince^ or bad chased her 
and been taken in the engagement, it would* not have been 
within the liberty to chase, capture, and man?J 

Cur. ado. vulL 

The Court afterwards made the rule absolute for entering a 
nonsuit. 
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Matubw and Cousins, Assignees of Moore, v. Suerwcll. 

THIS was an action of trover, brought by the assignees of 
Moorcj a bankrupt, for a check for the sum of 300/., drawn 
by the bankrupt on his bankers, Messrs. Lees and SaUer{hwaite^ 
and by him delivered, after his bankruptcy, to the defendant, who 
was a creditor, and in whose favour it was drawn, in part payment 
of his account. The defendant kept the chjsck in his hands a 
month, and then paid it to his own bankers, who received the 
amount from Messrs. Lees and Satterthwaiie. One count of 
the declaration was on the bankrupt's possession of the draft 
before the bankruptcy; the other was on the assignees' posses- 
sion after the bankruptcy. Upon the trial of this cause af 
GuildhaUj at the sittings after last Hilary term, before Mam* 
Jield C. J., it was objected for the defendant, that this action 
could not be maintained; but that the plaintiffs ought to have 
sued for money had and received; the jurj^, however, found a 
verdict for the plaintiff for 300/. 

Shepherd Serjt., in this term, obtained a rule nisi to set aside 
the verdict and enter a nonsuit. 

Best Serjt. now contended that in this case it was competent 

to 
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ISIQ* to the plaintiffs to sue eit|ier in trover, or for money bad and 
^ received. The property in the check is in the assignees, and 

^^ they are entitled to sue for the recovery of it. It has fre«> 

Sherwell. quently been decided, that where one mdn has obtained the 
possession of the property of another, it is no answer to an ac- 
tion of trover that the defendant has parted with the property 
to a third person. This piece of paper is worth 3001. ^ for it 
has drawn 300/. out of the banker's hands, or if it be not of 
that value, at least the paper belongs to the plaintiff; which is 
sufficient to entitle the plaintiffs to a verdict, with some damages. 
Mansfield C. J. The plaintiffs proceed on the gromid 
that the check is worth nothing, being drawn without authority: 
how then can they recover on it the sum of three hundred 
pounds? If the jury had given one halfpenny damages for the 
value of the paper, I should undoubtedly have certified to pre- 
vent costs; and how could the plaintiffs have set aside that 
verdict? 

Lawrence J. Perhaps for excess of damages. Suppose 
a bankrupt gives a void authority to another man, how can his 
assignees be entitled to it ? Is it theirs? 
. [ 441 ] Chambre J. How can you sue for a piece of paper of no 
value? Rule absolute* 



Jmf 4. T^oEp on the Demise of Langdon and Another, v. Rowlston. 

IfanftUtede- fTlHIS was au ejectment brought to recover possession of 
t^eiiyoneof JL certain premises at Barnstaple in the county of Z)evoi?. 
adSabnity, ^^^ declaration contained two counts, the first of which stated 
%rbich con- ^ demise by Elizabeth Lansdon. widow, and William Barrett. 

tinues more ^^ •' ^ ' ' 

than 90 yean, The second count was on the demise of Elizabeth Langdon 
d«8A9t eater ouly. Upon the trial of this cause at the Exeter spring assizes 
S^teSlit??^ 1809, before Thompson B., both the lessors of the plaintiff' es- 
the one does tablished their title as heirs of William Peart. In 1739 a pcr- 

not preserve • » . • 

die title of the son named Ley. who was then seised of the premises, devised 
UieSOYcan them to Elizabeth Ley^ and the heirs of her body, and in case 
elapsed. ^j^^ should die without issue of her body, then over to John 

Pearty his heirs and assigns for ever. The testator died in 
17S9. Elizabeth Ley^ the tenant in tail, died without issue in 
1756. John Peart died before her, in 1740, leaving William 
Peart his son and heir, who died in 1763, leaving^ two sisters 

his 
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his coheiresses, one of whom, Elizabeth Langdon^ was a feme 1810. 
covert at the time of his death, and so continued until 1808, p 7* 
when her husband died; the other sister. Mart/ Peartj who af- Langdow* 
terwards married a person named Barrett^ and was the mother v. 

of the other lessor of the plaintiff, was of full age, and unmar- J^owlstoit. 
ried at the time of her brother's decease. The plaintiff, there- 
fore, was entitled to recover on the second count for the moiety 
belonging to Elizabeth Langdon^ but the statute of limitations [ AH ] 
attached to prevent a recovery on the first count, unless the 
disability of the one parcener prevented her coparcener from 
being barred likewise. The jury, therefore, found a verdict 
for the plaintiff on the second count, and the learned judge re- 
served to him liberty to move to enter a verdict upon the first 
count for the whole premises upon the joint demise of William 
Barrett and Elizabeth Langdorij if the Court should be of 
opinion that the disability of one co-heir protected the other 
against the operation of the statute* 

Accordingly Lens Serjt., in £a*^fr term 1809, moved to enter 
a verdict upon the first count. He admitted that he had found 
no case expressly in his favour : but on the reason, that both 
parceners make but one heir, he contended that when one par- 
cener enters, she must enter as well for her coparcener as for 
herself. Parceners may join in ejectment ; so held by Holt C J. 
1 Ld. Raym. 726. Bonar v. Juner; and it is there said, that 
the case of Milliner v. Robinson in Moor, 682. pL 939. to the 
contrary is not law. He admitted that in the case of tenants ia 
common, the title of one might be lost, although the title of the 
other was protected, but they cannot join in ejectment. It is true, 
indeed, that either parcener or joint-tenant may convey, and 
joint-tenant may demise, but the tenancy is thereby severed, and 
the purchaser or lessee in either case becomes a tenant in com- 
mon. [^Mansfield C. J. Parceners need not join in ejectment ; 
one may bring suit without the other joining. One parcener 
may make a demise of her share; or may convey her share by 
settlement. May not a parcener demise without severing. 
Suppose a parcener marries, is not her husband tenant by the 
courtesy?] This being one title, the parcener entering for 
herself must enter for her coparcener also. Rule nisi. 

Williams Serjt. in Trinitjt/ term shewed cause. At the de- C 443 ] 
cease of William Peart, Mary was under no disability ; and 
the question is, whether the exception given in the second 
section of 21 Jac% 1. c. 16. shall extend to the whole estate, or 

only 
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IBia' only to the iQOAety of that parcener who lay under ibfi draabi* 
^ ~ lUy. Tbere are no cases which bear on the point except eollate- 
LaJqdoxi ^^^^Jy i^ ^ necessary therefore to refer to prinoples of law* 
V. The word$ of the first section are, that no person shall make 

BowLSTOK* entry into any landa^ tenements or hereditaments, but within 
20 years next after his or their right or title which shall first 
descend €>r accrue to the same, and in default thereof, such 
persons so not entering, aad their heirs, shall be utterly ex- 
eluded and disabled irom such entry after to be made. The 
present is not the case, where the possession of one coparcener 
is the possession of the other; it was not clear even at common 
law, that an action of account did not lie for a parcener out of 
possession against his coopanion, and the stf^tute of 4 Attn. 
€• 16. s. ^. gave it expressly. But this is a very different 
case : neither parcener was in possession here. The two 
«ioietists need not have joined in ^ctment* ATar^ Peart 
might in 1763 have brought an ejectment for her moiety. The 
other parcener and her hiisband might have brought ejectment 
for the other moiety. Their titles clearly accrued to them re* 
apectively in 1763 npon their brother's decease. The feme 
covert could not then indeed enter without her husband's con* 
sent, because she is supposed to be under the control of her 
husband. B^t in Lor4 Zauch^s case, Plots^. 353. it is held, 
that if a person dies having levied a fine, and leaves the next in 
title an adult, who dies the next day, leaving an iniant heir, 
that infuint must, enter inimediateiy. The only case which 
seems to bear on the point, is somewhat adverse, but is not the 
decision of the Court, Plowd. 367. : it is thus put by Bendlose. 
[ 444 J i( Qp^Q joint-tenants are disseised, one of whom is within age. 
Tho disseisor levies a fine with proclamations : four years pass 
. after the proclamations, and then the joint-tenant of fuU age 
dies before the five years passed, the other being within age : 
the infant who survives shall have five years after his full age as 
well for the moiety which was in his joint companion who was of 
full age, as for the other moiety; for the right of this moiety, 
which »as in hiscompaiuon of iiill age, first accrues to him after 
the proclamations made, by fierce of the cause or matter, to wit, 
by the jointure, made before the fine. And so it is within the 
words and intentof that branch, notwithstanding that the moiety 
was in his companion before, for it is in him now in another 
form." Whether this be law or not I do not know, but if it he 
law, yet it is s^ very difieront c^ise firom the pre^nj^ fgir i^.ls by 

the 
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the secosd taving of the statute of fines; and there the tide 1810. 
must first aocroe by survivorship after the fine, operating upon ^ "^ 
a joint-tenancy commenced before the fine : for upon the de- j^qqq^ 
cease of the companion a new title accrues to the survivor after v» 

the fine by matter before the fine, which is exceedingly different RowLst^^ 
from the statute of Jac, h which requires that Uie claimant 
shall enter within twenty years after his title accrues. Be- 
sides, a joint-tenant alone cannot bring ejectment. [Mam^ 
Jield C. J. No doubt so long as the disability of one parcener 
continued, the statute would not run against her. B<it afler 
SO years had run from the death of the ancestor, Mary could 
no longer hare entered ; and k would be singular^ if Marj/^ 
who had long lost her right of entry during the coverture of 
her sister, should have a right of entry restored to her by the 
cesser of the coverture.] 

Lens Seijt. in support of his rule, contended, First, that co- 
parceners as well as joint«tenants, must join in ejectment, [ 445 ] ' 
[which the Court denied.] If joint-tenant alone were to de- 
mise, that lease would be a severance, and it is clear that te- 
nant in common may and roust sever; that therefore proves 
nothing with respect to coparceners, but leaves this point un- 
touched, for in such a case each parcener would recover in. 
ejectment his own moiety as tenant in common ; but in the 
present case nothing has been done to sever the jointure. A 
lease, though it would sever a joint-tenancy, would not sever a 
coparcenary ; and the questioa is, whether both parceners hav- 
ing one entire estate, and the right of one being preserved, tlie 
right of the other shall not be preserved also. In the old real 
'actions, it is a good plea io abatement to the ability of the de- 
fendant that anotbei^ ought to be joined as coparoener. Co. 
Litt. 164. a. Litt. i. 241. On account of the nonage of one 
parcener the parol shall demur for bodi. They are both but 
one heir, and one of them is not the moiety of an heir, but both 
of them is but unus hares. 163. b. And as they be but one heir 
and yet several persons ; so have they one entire firediold in 
the land, so long as it remains undivided, in respect of any 
stranger's prmdpe. And this coparcenary ia not severed or 
divided by law by the death of any of them ; for if one die, her 
part shall descend to her issue, and one prcecipe shall lie 
against them. 164. a. If, therefore, all make but one heir, and 
the title is protected, it is the title of the two. A person whose 
title is not entire in herself, may avail herself of the title 

being 
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1810. being partly in another : and when the other enters, the first 

shall recover her share also. The protection of the interest of 

Langdon ^^^ ^"® necessarily protects the interest of the other. The 
^^ ' case cited from Phwden is.not in point; but it is applicable in 
RowLSTON. principle; for it shews that where the title is protected, the 
whole title is protected ; and therefore the coverture here has 
[ 4^46 ] protected the title in parcenary, that is, for the feme covert 
herself, and for her coparcener as well as for herself. S Salk* 
185. Ford v. Grat/. It is said that the possession of one 
joint-tenant is the possession of the other to protect against 
the statute of limitations. [^Mansfield C. J. If your argument 
is right, why should not the Barretts have entered after SO 
years, and while the disability of the other parcener conti- 
nued?] They might have so done: but in that case they 
would enter before the latest period allowed them for entering. 
[Mansfield C. J. That would be directly contrary to the sta- 
tute.] A parcener may sever and enter on her moiety, or may 
enter jointly with her coparcener ; and although, after SO 
years, she would be barred from severing and entering upon 
her own separate title; yet she would be entitled to enter in 
respect of the joint title of all the coparceners when the dis- 
ability ceased. Cur. adv. vulL 
In the present term Mansfield C. J. delivered the opinion of 
the Court: 

In this case were two demises ; and a verdict passed for tlie 
plaintiff on the second demise by Elizabeth Langdan^ the fact 
being, that the estate descended to Elizabeth Langdo^^ a feme 
eovert,and Mary Pearly in parcenary, and that SO years elapsed 
without Mart/ Pear f 8 entering. And the only question was, 
whether the lessor of the plaintiff was not entitled to judgment 
on the first count, on the idea that as Elizabeth Ixingdon Was 
under disability at the time of the descent cast, that circum- 
stance was to operate in favour of the other coparcener. Upon 
the hearing of the argument, we were, and are now, of opinion, 
that the entry of Elizabeth Langdon cannot give a right of 
[ 447 ] entry to Barrett^ whose right was before barred by the statute 
of limitations ; but that the judgment must be for the lessor of 
the plaintiff for the moiety only. Rule discharged. 
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A. 

ABSTRACT OF TITLE. 

See Purchases. 

ACTION UPON THE CASE. 

1. AN action on the case lies for 
J\^ one entitled to toll of corn 
sold in bulk in a market, against 
one who sells corn by sample there, 
because he cannot distraio for his 
toll, the corn not being brought into 
the market. The Bailiffs^ Sfc. of 
Tewkesbury v. BricknelL Page 120 

^. If the prosimate cause of damage 
be the plaintiff's nnskitfulness, al- 
though the primary cause be the mis- 
feasance of the defendant, he cannot 
recover. Flower v. Adam, 314 

3. At least if the mischief be in part 
occasioned by the misfeasance of a 
third person not sued. 314 

4. A. placed lime-rubbbh in a high- 
way : the dust blown from it fright- 
ened the horse of B*y and nearly 



carried him into contact with a pass- 
ing waggon, in avoiding which, he 
unskilfully drove over other rubbish 
placed in the road by C*) and was 
overthrown and hurt: held that, 
upon a count stating these facts, . B. 
could not recover against A* Page 314 

ADMIRALTY. 

See Prize. Sentence of Condem- 
nation. Eyiuence, II. 4. 

ADVOWSON. 

A grant of an advowson, except the 
next presentation, made during a va« 
cancy, is good. HiU t. The Bishop 
of Exeter and Others. * 69 

AFFIDAVIT TO HOLD TO BAIL. 

1. If a plaintiff proceeds by a second 
original capias^ instead'/uf testatum 
capias^ a second affidavit to hold to 
bail is not necessary. Boyd and 
Another t. Durand. 161 

3. Whether 



450 



INDEX TO THE PRINCIPAL MATTERS. 



% Whether in such case it is necessary 
to file an office-copy of the affidavit 
with the fiiazer of the second county 
Qucere? Page 161 

3« At least the omission does not so far 
titiate subsequent proceedings, that 
the Court on motion will discharge a 
defendant from arrest. ib. 

AGENT. 

See Auctioneer, 1. Agreement, 5. 

AGREEMENT. 

See Distress, 1. Variance, 1. As- 
sumpsit, 1. Militia, 1. Pur- 
chaser, 6. 

1. If a party entitled under a contract 
to receiye a profit from another, by 
his own act so confounds the measure 
of that which he was to receive, that 
it can be no longer ascertained, he 
Tacates his whole claim. Pringie t. 
Taylor. 160 

2. A. agreed to find sufficient coals for 
B.'s engine, to draw water from ^.'s 
mine, and JS.'s little coal, as they 
then stood. J3. sunk to a lower seam. 
In draining which, he drained tlie 
other two seams, but consumed for 
ills engine more coals than before. 
Held that A. was no longer bound to 
furnish any coal, because B. had de- 
stroyed the measure of sufficiency. 

150 

3. A contract to do certain work within 
six months, and to insure from fire 
the employer's materials, does not 
bind the employer to furnish the ma- 
terials within the six months. Maw* 
man t. Gitt^. 395 

4. And though by extending the time, 
the risk is prolonged, the defendant 
continues liable for loss by fire, 
unless he previously abandons the 
contract on account of the delay. tb> 

5* The highest bidder for certain lands 
sold by auction, and the mayor of a 
corporation, on behalf of himself and 
the rest of the burgesses and com- 
monalty of the borough, the vendors 
of the lands', signed a contract, in 



which they mutually promised to 
fulfil the conditions of sale on their 
respective parts. The conditions 
stated the title of the corporation to 
the premises, and stipulated that they 
should convey and might re-sell on 
default. The only act therein men- 
tioned to be done by the plaintiff, 
was the receiving the deposit. Held 
that the plaintiff could not, in his Indi- 
vidual capacity, maintain an action 
against the purchaser for breach of this 
contract. Bowen v. Morris. Page 374 

ALIEN. 
See FonEiGNER. 



ALLY. 



See Prize* 



1. If an ally actually co-operates ia 
effecting a capture conjointly with a 
British naval force, he roust sue in the 
court of prize for his share of the pro- 
ceeds. Duckzsorth^ Bart. v. Tucker. 7 

2. He cannot sue in the common law 
courts. ib. 

3. But in the Admiralty Court he will 
recover a share. Case of ship Star* 
lingy page 16. And see case of Dutch 
and English fleets, 27 

4. Semble^ that he would be entitled to 
share, in the ratio of the number of 
men, guns, and weight of metal which 
he brought into the engagement. 

AMENDMENT. 

I 
See Fine, 1. Recovery, S. 4. 

ANNUITY. 

1. It is not necessary that the memorial 
of an annuity should set forth all the 
trusts of the annuity-deed ; it is 
sufficient if it appears by the memo- 
rial for whom any of the parties is 
trustee. 225 

2. And the Court will not presume 
that a party is trustee for other per- 
sons than appears by the instruments 
laid before the Court. ib. 

3. It 
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3. It is not incambent on the plaintiff 
to disaffirm the existence of other 
trusts. Phgc225 

4. It is sufficient if a memorial sets out 
the trusts, so that the Court may judge 
for whom the party is trustee, without 
expressly stating who is the cestui que 
trust. ib. 

5. The memorial of an annuity recited 
a bond, warrant of attorney, and in- 
denture of grant, of an annuity 
charged on land, and that the grantor 
demised the land to a trustee, in trust 
for better securing the payment of 
the annuity, with such powers and in 
such manner as were particularly ex- 
pressed in the deed : the Court held 
that this was sufficient ; for that it suf- 
ficiently expressed a trust for the 
grantee, and disaffirmed any trust for 
the grantor or other persons. Defaria 
▼. Sturt. ib, 

6. An annuity bond was assigned to se- 
cure another annuity of less amount : 
the Court held that the second an- 
nuitant was not bound to enrol a me- 
morial of the first bond. Henderson 
and Another ?. The Countess of Glen^ 
caim, 235 

7. If a memorial of an annuity recites a 
bond, binding the obligor and his heirs, 
as a bond merely binding himself, it is 
not cured by reciting the condition to 
be for payment by the heirs of the ob- 
ligor. Purling V. Parkhurst, 237 

ARBITRATION. 

If arbitrators have power to examine the 
parties in the cause, they may waive 
the objection taken to the competency 
of a witness, that he has such an in- 
terest that he ought to have been made 
a party. Llo^d y. Archbowle* 324 

ARREST. 

See Affidavit to hold to bail. Prac- 
tice, I. 1, 2, 3, 4. II. 2, 3, 4, 5. 
Privilege. 

ASSIGNEE OF A TERM. 
See PleadeRj III* 1. 4* 



ASSUMPSIT. 

See Use and Occupation, 1, 2. Agree- 
ment, 5. 

After usurious securities given for a loan 
have been destroyed by mutual con- 
sent, a promise by the borrower to re- 
pay the principal and legal interest is 
founded on a sufficient consideration, 
and is binding. Barnes and Others v. 
Jledlei/ and Another, Page 184 

ATTESTING WITNESS. 
See Evidence, II. 

ATTORNEY. 

An attorney who has ceased to practise 
after the passing of 5 (?• 3. c 80* and 
before the operation of 37 &• 3. c 90. 
f. 31. commenced, may bere«»adnitted 
without paying any penalty or^rrears 
of duty. Ex parte Scropem 398 

ATTORNEY'S BILL. 

1. An attorney's bill for obtaining a 
bankrupt's certificate, must be signed 
and delivered a month befbre he can 
sue thereon. Collins and WaUer t. 
Nicholson* 321 

2. Obtaining the Lord Chancellor's sig- 
nature to the bankrupt's certificate, is 
business done in a Court. ib* 

AUCTIONEER. 

1. An auctioneer is an agent lawfully 
authorized by the buyer to sign a con- 
tract for him. Emmenan v» Heeks, 

38 

2. Whether it be for a purchase of aa 
interest in land. ib. 

3. Or of goods. ib» 

4. His authoritv b given by tbe buyer 
bidding aloud. ib* 

AUTHORITY. 
See Ship, !• Auctiomssr, l, 2y 3, 4. 
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B. 

BAIL, 

I. Of the arrest and the bail. 
IL Proceedings against the bail or 
the sheriff. 

III. Surrender of the principal. 

IV. Discharge by other means* 
V. WrU of Error. 

I. 

A false addition in the description of 
bail is a fatal objection. Wood t. 
Chadwick. Page 173 

IL 

1. In the Common Pleas, no ccpias ad 
satisfaciendum lies on a judgment on 
a scire facias against bail. 113 

2. Otherwise in B. R. ib. 

3. Otherwise in debt on recognizance. 
Troughton t. Clarke and Boreham^ 
Bail. ib. 

Same pointy Bayly ▼. TUmassy 114 
note* 

IV. See Practice, II. 1. 

1. If a plaintiff sae out writs into two 
counties, and arrest the defendant in 
both, who giTes bail in both, the de- 
fendant does not thereby obtain the 
right of electing in which county the 
bail shall stand. Q7 

% But the bail first glyen continue liable. 
Bullock Y. Morris. ib. 

3. If a plaintiff, after judgment obtained, 
proves his debt under a commission of 
bankrupt sued out against the defend- 
ant, and also proceeds against the bail, 
the bail are thereby entitled to their 
discharge under 49 G. 3. c 121. s. 14. 
lAnging v. Comyn. 246 

4. And the Court will discharge them 
on motion. ib. 

BANKERS. 
See Bill of Exchange, 7. 



BANKRUPT. 

I. Of the bankruptcy and commit' 

sion. 
IL Of the bankrigp£*s rights and du* 
ties. 
III. Of the bankrupts estate. 



I. 



1. A trader who has no settled home, or 
counting-house, but takes up a tem- 
porary abode at a public-house in the 
place to <which his business carries 
him, commits an act of bankruptcy, 
by departing from such public-house 
with intent to delay his creditors. 
Ilolroyd and Other Sy Assignees ofLee^ 
V. Gwynne, Page 176 

2. The purchase of one lot of timber 
with intent to sell again, will make a 
man a trader. ib. 

3. If a trader keeps house, and causes 
himself to be denied to a tax-gatherer 
who calls for the taxes, it is an act of 
bankruptcy. Jeffs ▼. Smith. 401 

IL See Bail, IV. 3. Attorney's 
Bill, 1. 

A cognovit is not discharged by bank- 
ruptcy and certificate. TVybome t. 
Ross. 68 

III. 

1 . If standing timber be sold to a trader, 
with a pro?iso that, in case of bank- 
ruptcy, the vendor may retake it, such 
a condition is void under 21 Jac. I.e. 
19. ^. 11. if the bankrupt has the dis- 
position of the goods. Holroydand 
Othersy Assignees jof LeCj v. Chaoynne. 

176 

2. The assignees of a bankrupt cannot 
recover the amount of a check paid 
by the bankrupt's bankers after the 
bankruptcy, in trover for the check 
against the creditor, to whom the check 
was delivered and the money paid. 
Matheto and Cousins^ Assignees of 
Moorcj V. SherwelL 439 

3. If 
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3. If a creditor hath both proved his 
debt under a commission of bankrupt, 
and commenced an action against the 
bankrupt, before the passing of the 
Stat. 49 6r. 3. c. 121. s. 14. that act 
does not compel him to relinquish his 
action. Ather stone t. Huddlestan. 

Page 181 

BARON AND FEME. 

See Variance, 2. 



BILL OF EXCHANGE. 

1 . In an action on a bill giren for the 
price of goods sold under a warranty, 
the breach of the warranty is an an* 
swer to the plaintiff's demand, if the 
defendant has tendered back the goods, 
although the plaintiff did not accept 
them. Lewis ▼• Cosgrave, 9 

2. If a declaration alleges a bill to be 
accepted, payable at the house of cer- 
tain persons at a particular place, it 
must also aver, that the bill was pre- 
sented for payment at that place, and 
not to those penoos generally, jim^ 
brose ▼. Hoprtood. 6 1 

But see Huffam t. EUis^ Dom, Proc, 
Mich, term, ISU^ post. toI. iii. 

3. If the drawee of a bill goes abroad, 
leaving an agent here in England, 
with power to accept bills, who ac- 
cepts this for him, the bill, when due, 
must be presented to the agent for 
payment, if the drawee continues ab- 
sent. Philq>s T. AstUng. 206 

4. Upon non-payment of a bill, notice 
thereof, giren by an indorser liying in 
Holbornj to an indorser liring at 
Islington, by nine on the night of the 
day following the day on which the 
first indorser knew it, is reasonable 
notice. Jameson t- Swinion. 224 

5* No debt accrues on a note payable 
after sight, until It is presented for 
payment. Holmes v. Kerrison. 

323 
6. Therefore the statute of limitations is 
no bar to such a note, unless it has 
Vol. IL 






been presented for payment six years 
before the action commenced. 

Page 323 

7. By the practice of the London bank- 
ers, if one banker, who holds a check 
drawn on another banker, presents it 
after four o'clock, it is not then paid, 
but a mark is put on it, to shew that 
the drawer has assets, and that tt will 
be paid ; and checks so marked have 
a priority, and are exchanged or paid 
next day at noon, at the cieKrlkig- 
house: held that a check presented 
after four, and so marked, and carried 
to the clearing-house qext day, but 
not paid, no clerk from the drawee's 
house attending, need not be presented 
for payment at the banking house of 
the drawee. Robson and Waugh v. 
Bennet and Another. 388 

8. Such a marking under this practice 
amounts to an acceptance, payable 
next day at the clearing-house. ib. 

9. It is not necessary to present for pay- 
ment a check payable on demand, till 
the day following the day on which 
It is given. ib, 

10. A person receiving a check on 
a banker is equally authorized, in 
lodging it with his own banker, to ob- 
tain payment, as he would be in pay- 
ing it away in the course of trade, ib. 

11. Although, in consequence thereof, 
the notice of its dishonour is post- 
poned a day, one day being allowed, 
for notice from the payee to the draw- 
er, after the day on which notice is 
given by the bankers to the payee. 

ib. 

BILL OF PARTICULARS. 

1 . An erroneous date to a bill of parti- 
culars ^ill not preclude the plaintiff ^s 
demand, wherp the date cannot mis- 
lead. Milwood V. fValterJ 224 

2. If the plaintiff recovers a greater sum 
than he claims by his particular, and 
upon discussion the Court sanctions 
the principle on which he recovers, 
and judgment is entered up accord- 
ingly, no objection having been made 

2 E ou 
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on tHe eicets almv6 the partiovfor, 
either at the trial or on the argomeot, 
. the Cdurt will not reduce the judg. 
neni to the sam olaimed hf the par- 
ticular. Bell T. Puller and Another, 

Page 285 

BOND. 

Se€ Stj««BSTiON, 1. Variance, 4, 5, 6. 
DAMAaik Measu&e of. Practice, 
YII, S. 

BUILWNG ACT. 
Ste Party- Wall, I. 

BURGLARY. 

The servant of three partners in trade 
had weekly wages, and three rooms 
assigned to him for lodging, over the 
bank and brewery office of the part- 
ners, with which it communicated hy 
a trap-door and a ladder; a burglary 
being committed in the banking-room, 
it was held that it was well laid to be 
in the dwelfing-house of the three 
partners. The King t. ^ock and 
Others. 339 



C. 



CASES— ooer-rtflfd^ doubted^ explained^ 
distinguiahedy or observed on. 

Dorking Market Case 133 

Kindersley v. Chase, 2 Park. 6 ed. 486. 

95 
Newman u. Morgan, 10 East, 5. 56 
Simon u. MetiYier, 3 Burr. 19il. 43. 45 
Towers u. Osborne, Stra. 506. 42 

CERTAINTY. 
See FiiTE, 3, 4, 5. 

CERTIFICATE. 
See Attorney, 1. 



CHARTER-PARTY. 
See Ship, 1. Freigut, 1, 2. 

COGNOVIT. 
See Bankrupt, II. 1. 

1. If a defendant in custody gives a cog' 
. novit^ it is necessary that an attorney 

for the defendant should be present. 

Page 360 

2. An attorney's clerk is not sufficient. 
Paul ▼. Cleaver. ib. 

COMMON. 

Twenty years' adverse possession ef a 
waste inclosed, is a bar to the en- 
try of a commoner. Haz^ r. Baeon. 

156 

S. P. Creach t. WUmot. 160 

COMPOSITION OF PENAL 
ACTIONS. 

See Penal Actions. 



CONSIDERATION. 

See Fraudulent Comteyances, 1. — 
Assumpsit, I. 

CONVEYANCES. 
See Grant. Fraudulent Contey- 

ANCES. 

COPARCENERS. 

See Ejectment, 1. Limitation of 
Actions, 3. 

COPY, HOW PROVED. 

See Evidence, II. 3. 

COPYHOLD. 

1. A copyholder licensing his lessee to 
commit waste, on condition of his 
performing a subsequent act to di- 
minish the damage thereby oeca- 

sioned, 
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sioned^camnot eject Irfm for a foifeitsre 
incurred by his committiDg the waste, 
vithoat performing the subsequent 
act. Doe^ on the demise of Wood^ 
Bart, V. Morris. Page 52 

3. An agreement by a copyholder that 
his lessee shall peaceably possess and 
occupy for 21 years, is not a demise 
for more than a year, nor creates a 
forfeiture. t?^. 

CORPORATION. 

See AaREEMENT, 5. 

COSTS. 
See Courts, 1. 

I. iVhen payable bjf and to persons 

in general. 
II. JVhen pmfable by and to parti- 
cular pct^sons. 
III. 0/ slicing proceedings till costs 
paid or security given. 

I. See Ejkecutiox. 

1. If after action cotnmenced, and be- 
fore declaratfon, the defendant offers 
to pay the debt and costs, and the 
plaintiff refuses to receive it, the 
Court will penttlt tke defendant to 
pay into Court the debt and the costs 
up to the time of his offer only. 
Zeevin t. CoTcell. 203 

2. And the plaintiff will be compelled 
to pay the costs of the application, 
and all costs in the action subsequent 
to the offer. ib, 

S. P. Roberts v. Lambert. 283 

3. If money is paid into Court upon 
one count of the declaration, and the 
plaintiff takes it out, he U not enti- 
tled to the costs of the other counts 
of the declaration. Skarrati v. 
Vaughan. 266 

4. Generally, if money be paid into 
Court, and the plaintiff does not take 
it out, but proceeds to trial, and re- 
covers nothing, he is not entitled to 
costs up to the time of paying the 
money into Court. Twemlow v. 
Brock. 361 



I 5. But in policy-causes, where there is 
a consolidation-rule, and money paid 
into Court, although the cause tried 
follows the general practice, and the 
defendant, if he succeeds, is entitled 
to the whole costs of that action, yet 
the plaintiff is entitled to the entire 
costs of short causes the 4ime of pay- 
, ing the money into Court. 'Page 361 

II. See Courts, 3. Penal Actiev. 

Where a plaintiff, executor, adds one 
count as executor, stating a cause of 
action for which he might declace in 
his own right, if he is nonsuited^ he 
shall be liable to costs. Grunsteady 
Executor of Grimsteady ¥• Shirl^ 

116 

III. 

1. The Court will not compel security 
for costs on the ground that the plain- 
tiff is a bankrupt. 61 

2. Or in Newgate. Anonymous. ib. 

3. Security for costs is not required of 
a foreigner, a captain of a ship, who 
is in the habit of sailing to and from 
the ports of this country. Nelson y. 
Ogle. 253 

COURTS. 

1. The defendant is entitled to a sug- 
gestion for costs under the London 
Court of Requests act ; though It ap- 
pears that if the plaintiff had post- 
poned the commencement of bis ac- 
tion a few months, his cause of action 
would haye been good for more than 
40s. 369 

2. It must appear to the Court that the 
parties were within the jurisdietion 
when the cause of action arose. — 
Tucker t. Crosby. ib. 

3. A person plying as a porter in the 
city of London^ and resorting to a 
house of call there, but not lodging 
in the city, is not a person ^ seeking 
his liyelihood in London^** within the 
London Court of Requests act, 39 9c 
40 G. 3. c. 104. Skinner v. Davis. 

196 
2 E 2 COVENANT. 
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COVENANT. 

5ee Pleader, III. 1. 



DAMAGES. 
Sec Action upon the Case. Ship, 1 • 

DAMAGES, MEASURE OF. 

1. On a bond conditioned for replacing 
stock, the obligee is not entitled to 
special damages for a profit he might 
have made if it had been sooner re- 
placed, anless he shews that he ac- 
tually would have made it. Page 257 

9. On a failure to replace stock, the 
measure of damages is the price at 
the day when it ought to have been 
replaced, or the price at the day of 
the trial, at the option of the plain- 
tiff, ib, 

3. But not the highest price at any in- 
termediate day. Semble. ib* 

4. The plain tiff gave a bond conditioned 
to replace 5 per cent, stock on a given 
day. After that day government gave 
the holders of that stock an option to 
be paid off at par, or to commute their 
stock for Z per cents. The plaintiff 
expressed to the defendant a wish to 
have the stock replaced, that he might 
be paid at par, but no wish to take 
3 per c^^ stock. Held that he was 
Dot entitled to recover the price of so 
much Zper cent, stock as he might 
have obtained in exchange for the 
5 per cen/j. M' Arthur y. Lord Sea^ 

farilu ib. 

DEED. 

1* In an action for money had and re- 
ceived, if the defendant shews a deed 
of assignment of the money to him- 
self, and a receipt for the considera- 
tion-money indorsed, it is a good dis- 
charge, though there are pregnant^vi- 
dences of suspicion that the consider- 



ation is falsely recited, and that the 
money was never paid. Rowntree v. 
Jacob » Page 141 

2. If there has been an imposition in 
obtaining the deed, the only relief is 
in equity. f^. 

DEMAND WHERE NECESSARY. 

See Limitation of Actions, 1, % 

DEVISE. 

I. Bi/ what words landsy Sfc. shall 

pass. 
II. IVhai estate. 

II. 

1. Devise in trast to pay unto, or else 
to permit and suffer the testator's 
niece to receive the rents. Held that 
the legal estale wa.H executed in the 
niece, because the words ^^ to per- 
mit" came last, and iu a deed the 
first, in a will the last words prevail. 

109 

% A devise ^^ in trust to pay unto" 
gives the legal estate to the trustee. 
Doe, on the demise qf Leicester and 
Others^ v. Biggs. ib. 

DISCHARGE. 
See Deed, 1. 

DISPOSING FORGED NOTES. 

See Forgery* 

DISTRESS. 
See Venue, 2. 

1. If under an agreement for a lease, at 
a certain rent, the tenant is let into 
possession before lease executed, the 
lessor cannot, during the first year, 
distrain for rent. 148 

2. For thero is no demise express or 
implied. Began v. Johnson* &. 



, DISTRINGAS. 
See Practice, IX. 



DOCKS. 
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DOCKS. 
See LiTEKPooL. 

DORMANT PARTNER. 
See Pjueadee, 1, 2, 3^ 4, 5. 

DROIT OF ADMIRALTY- 
See Fbis^e. 



E. 

EJECTMENT. 

Where a defendant in ejectmeDt shews 
by affidavit that he is coparcener, 
joint-tenant, or tenant in common, 
and denies actual ouster, the Court 
will permit him to confess lease and 
entry only, without confessing ouster, 
Docy on the demise of Gigner^ v. Roe. 

Page 397 

ELECTION, WHO SHALL HAVE, 

See PuRCHASEB, 6. Measure of Da- 
mages, %» 

ENCROACHMENT. 

See Waste, 3, 

ESTOPPEL. 

1. An assignee of a lease by indenture 
is estopped by the deed which estops 
his assignor. Taylor y. Needham, 

278 

2* Therefore he cannot plead non 
dimml. ib. 

3. But if an estate be created by deed- 
poll, ne lessOf ne granta^ ne ehargea, 
ne enfeoffoy ne dona / S^e, are good 
pleas for a stranger to the deed. ib. 

EVIDENCE. 

I. Of the competency of wUnesses. 
II. Of the evidence of particular fads 

or averments* 
III. Of stamps. 



I. 

See Arbitration, 1. 

1. If the ostensible proprietor of ma- 
terials enter into a contract for work 
to be done thereon, it is not neces- 
sary, that in an action brought on the 
contract, another, who has secretly 
purchased a share of him, but fs bo 
paKy to the contract, should be joined 
as co-plaintiff. Mazoman t. Gilkii' 

Pluge 325 

2. Nor could such dormant {wrtner 
sustain an action. ' ib. 

3. Therefore the dormant partner is a 
competent witness to prove the eon- 
tract, ib. 

4. The maker of a note, purporting to 
be payable on demand at his own 
abode, or at a London banker^s, and 
not paid at either place, is a com- 
petent witness to prove whether be 
has made it payable at the banker's 
where it purports to be payable. The 
King ?. Treble. 328 

II. 

See Statute of Frauds, 1. 

1. The entry in the custom-house books 
of the transfer of a ressel to a parti- 
cular person, is not even primi fade 
evidence for a stranger, to charge that 
person as owner, unless the entry be 
shewn to be made by the antborky 
of the person named in it. 5 

A marriage register how far evidence. 
Frazer v. Uopkins and Another. 6 

2. On account for goods sold, the plain- 
tiff may give evidence of as manydif^ 
ferent contracts as he will. Emmer^ 
son V. HeeUs.' 46 

3. To prove a copy of a reeord, it is 
sufficient to prove that the paper 
agrees with what the officer of the 
Court read as the contents of the re- 
cord : it is not necessary for the per- 
sons examining to change papers and 
read them alternately, as in another 
case. RoifT» Dart b2 

4. If it can be discerned on the face of 

the 
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the senteDce of a foreign court of 
prize, that the Court condemned on 
the ground that the property was 
enemy's property, the sentence is com- 
clasiYO eTidence in the courts here 
that the property was not neutral. 

Page 85 

6* Although it appears on the face of 
the sentence, that the prize court at- 
tained that conclusioD through the 
medium of rules of evidence and rules 
^ presumption established only hy 
the particular ordinances of their 
own country, and not admissible on 
general principles. BoUon ▼• Glad-' 
sione. ih, 

6. If U is alleged that a close called A. 
fats been separated and inclosed from 
a waste for 20 years, to support the 
lUlegation, it is necessary to prove 
that e? ery {Nirt of the close has been 
so long inclosed. JIawke ▼• Bacon. 

156 

7m Upon a plea of liberum tenemetdum, 
the dofendant has the choice to what 
parcels he will apply his plea, and if 
the plaintiff insists on a trespass in 
other parcels, he must newly assign. 

ib. 

8* If an attesting witness appears, upon 
search made at the admiralty, to be 
serTing in the navy, his absence is 
nffidently accounted for, to render 
secondary evidence admissible. Por- 
ker T. Hoiktns. ns 

9* If a licence to trade is lost, the next 
best 'evidence is the register of it in 
the books of the secretary of state. 
RJUndr. Wilkinson. 237 

EXECUTION. 

A plaintiff wlio levies coats and ez- 
psnces of an execution, in addition 
to the sum recovered by the judg- 
ment, mider 43 6r. 3. c. 46. «. 5. must, 
at bis peril, take care to keep them 
witUn snch a reasonable sum as will 
be afterwands allowed in taxation by 
the protboBotary, otherwise the 
Court, on motion, will order the 
excess to be restored, with costs to 
be paid by the plaintiff. Benzeeli v. 
Oakie^ X74 



EXTINGUISHMENT. 

If the grantee of a royal franchise, as 

toll, grant an immunity thereout, and 
the frapphise of toll afterwards be- 
come extinct by unit^ of possession 
in the crown, the immunity does not 
thereby cease ; and if the crown re- 
graots the .toU, the grantee mtuAitake 
it still, subject to the immunity. The 
Bailiffiy Sfc of Tewkesbury v. Brick- 
nell. Page 120 

EXTORTION. 

See Fine, 6. 



F. 



FINE. : 

1. Where the Jength of time elapsed 
made it impossible to swear that cer- 
tain outlying parcels, situate in a dif- 
ferent pari^ fromjtiie re^tof the- es- 
tate,' were intended to pass by a fine, 
the Court permitted the name of the 
parish to be Inserted in the fine, upon 
seeing that they were comprehended 
in the deed to lead the uses. Glad» 
wyn V. Brown* 1 

2. A fine sur concessit may be levied 
where the intention is to pass several 
mesne particular estates, and a re- 
version in fee. Drummond and Wife^ 
conusors^ Drummond and others^ 
conusees, 84 

3. A fine must certainly express what 
estate it purportsto grant. 198 

4. The Court will not permit a fine 
sur cqncpssU to be leyi^ for jtfie pur- 
pose of passing such estate as the 
party may have, (it bei^g dnblous 
what estate ^e has,) by the (descrip. 
tion of '^ all and whatsoever he hath 
in the tenements." ib. 

5. Nor is it permitted to combine two 
operations in the same fine. Sesfmour 
T. Barker and Wife. ib. 

6. Affidavits of the acknowledgments 
of fines and recoveries taken abroad 

must 



INOJSX TO Tlie PRINCIPAL MATTERS. 



4U 



must be authenticated bj a notary 
public : but if a Corf igo notary makes 
this rule au instrument of extortion 
to draw British property into an ene- 
my's country, the Court will dis- 
pense with the notarial certificate* 
Rudmg y. Manning, Page 313 

7. But it must be upon afiidaTit of the 
circumstances. ib. 

FLAG-OFFICER. 
See Prise. 

FOREIGNER. 

A foreigner is entitled to equal jasticc, 
but not to greater indnlgencei in our 
Courts than a subject. Duckworth^ 
Bart. V. Tucker^ 7 

FORFEITURE. 

See Copyhold, 1. 

FORGERY. 

1. The counterfeit making of any part 
of a genuine note, which may give it 
a greater currency, is forgery. The 
King T. Trebie. 328 

2. Therefore, if a note be made payable 
at a country banker's, or ai hi3 bank- 
ker's in Ijondon^ who fails, it is for- 
gery to alter the name of' that hon* 
don banker, to the name of another 
London banker, with whom the mak- 
er makes his other notes payable af- 
ter the failure of the first. ib. 

3. In an indictment for feloniously dis- 
posing and putting away counterfeit 
bank-notes, it is not necessary to 
aver to whom the note was so disposed 
of. The King t. IloUkn and Others - 

334 

4. The intent to defraud the bank con- 
stitutes the offence, and it is not done 
away by the circumstance that the 
notes were furnished by the prisoner 
in consequenee of an application 
made by an agent employed thereto 
by the b{^i|k, and that they were de- 
livered to him as forged notes for 
the purpose of being disposed of by 
that agent. ib* 



FRAUa 
See Deed, 1. Warranty, 1. 

FRAUDS, STATUTE OF. 

1* A sale of growing turnips, no time 
being stipulated for their removal, 
and the degree of their maturity not 
being positively found, fs a sale of an 
interest in land, within 29t Car* 9. c* 
3. s. 4. and must he in writing. £/n- 
aierioft r. lleeiu. Fh;# W* 

2. An auctioneer is an agmi(t laidMly 
authorized by the bc^rar to sigB a 
contract for him. ib* 

3. Whether it be for the pinDchMi.of tn 
Inteiest in lands. #• 

4. O^ of goods. I&. 

5. Ilis authority is gifio \ff the ^fKfmxy 
ID the act of bidding aieed. ik 

FRAUDULENT CONVEYANCBS. 

1. The lease of an adverse claim to a 
litigated estate, is a good and valaa- 
ble consideratiom in a deed, i<o avoid 
a former voluntary grant, by virtue 
of Stat. 27 Eliz. c. 4. Hill. Clerky v. 
The Biskqj of Baxter andOtherv. «D 

2. Although the relessee was not party 
to the original siUt, bat camelif by 
cooieet, and entered into tn oldish of 
reference. ibm 

3. And although he would not have been 
bound by the judgment in the original 
suit. ibm 

4. And in pleading soch a release, it Is 
not necessary to shew what was the 
Talue or nature of the claim ralaascd. 

ib. 
5* A* seised in fee of an adrewsea^ ea- 
cept the next presentation, wklish B. 
had under the same title, la ceasUes • 
ation of natural love and afleetiod, 
conveyed the advowson la iiee to his 
son ; upon a vacancy happening, Cy « 
claiming title to the advowsoli, eeo- 
tested the next presentalipD a^rinat 
£. in a quare impedit* ji*% B^ and 
C, entered into a comproieiflef apoa 
the terms that C. should lelease Us 
claims to jL and B.j according to 
their respective interests, #pd that A. 
should convey to 6*. the then neat 

following 
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following presentation, which he did. 
Held, that the grant of that present- 
ation was a conveyance for yalnable 
consideration, and was paramount to 
the grant made to the son of A* 

Page 69 

FREIGHT. 
See ShiP) 1. 

lv« If the owner of a ship hating char- 
tered her for a voyage, assigns her be- 
fore the Toyage, though he after- 
wards assigns the charter-party to 
anodier, if she earns freight, the as- 
^nee of the ship is entitled to the 
freight as incident to the ship. Mor^ 
• riton ¥. Parsons 407 

2* But he cannot sue on the charter- 
party otherwise than in the name of 
the iNignor. ib. 



G. 



GOODS SOLD AND DELIVERED. 

See VihL OF Exchange, 1. Stamps, 3. 
Etideitce, II. 2. Partners, 1. 

GRANT. 

1. Ancient charters of obscure or du- 
bious meaning shall be expounded by 
contemporaneous usage 120 

% A grant of immunity to burgesses, 
their heirs and successors, was ex- 
pounded by the usage, to be a grant 
to the burgesses, corporators only ; 
and not to the burgage tenants and 
their heirs. ib. 

3. If the grantee of a royal franchise, 

^ .aa toll, grant an immunity thereout, 
and the franchise of toll afterwards 
become extinct by unity of possession 
in the crown, the immunity does not 
thereby cease ; and if the crown re- 
grants the toll, the grantee must take 
it still, subject to the immunity. The 
BaUiffsj Sfc. of Tewkesbury y. Bricks 
neU. ib. 



GUARANTY. 

1. Upon a guaranty giren of the price 
of goods to be paid by a bill, due 
notice of the non-payment most be 
given both to the drawer and gea- 
rantee, unless both drawer and ac- 
ceptor are bankrupts when the bill 
becomes due. PJUlips t. AsiUng and 
Another* Page 206 

2. Upon a contract to guaranty a bill 
for a given sum, the guarantee would 
not be liable to that extent on a bill 
given for a larger sum. ib. 

3. Whether the words, " say a bill of 
500/." define the exact sum, or give 
a latitude, qutere. ib. 



H. 

HORSE. 
See Warranty, 1. 



I. 

ILLEGAL CONTRACT. 
See Insurance, III. 1. 

INSURANCE. 

See Militia, 1. Agreement, 8, 0. 
Variance, 3. 

I. Of the validity of the insurance. 
II. Of the effect of a valid insurance. 

III. Of the acts of the insured. 

IV. Return of premium. 

V. Ofthe construction of particular ex^ 
pressions in apoU(^. 

I. See Variance, 3. Licence, 1 • 

An American^ Who is owner of a ship 
only as trustee, and would not there- 
by be entitled to the privileges of the 
American flag under the laws of his 
own country, has a sufficient interest 
to maintain an action on a policy. 
Rhind T. fVUkinson. «7 

III.&c 
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III. See Evidence, II. 4. Insur- 
ance, ¥• 10. 

1. A Tessel chartered to Oporto^ St. 
Ubesj and Gotlenburgh^ being token 
at Oporto by the enemy, was libe- 
rated on payment by the master of a 
sum of money, and on condition of 
his bringing home in her to England 
English prisoners, to be exchanged for 
an equal number of French* Upon 
the news of the capture, but after 
the time of the ship's liberation, the 
owners abandoned the ship to the 
insurers. Upon her arrival at Ports* 
mouth, the captoio refused to deliver 
her, unless on repayment of the ran- 
som, which the owner refused. Held, 
that the owner, being entitled to re- 
take his ship, which was safe at 
Portsmouth, the loss of the voyage did 
not enable him to recover upon a po«. 
licy on the ship as for a toUl loss, nor 
could he recover, as for an average 
loss, the sum which had been paid 
by the master for the ship's ransom, 
and which, being an illegal payment, 
the plaintiff was not bound to re- 
pay to the master. Parsons v. Scott. 

Page 363 

V. 

1. "At and from." 

2. Under a policy " at and from" an 
island, a ship is protected in moving 
from port to port in the same bland. 
Cruickshank v. Janson, 301 

3. A policy " at and from" a place, the 
name of which equally designates a 
particular town, and a port compre- 
hending an extensive district of coast, 
does not protect a cargo laden any 
where within the limits of the port, 
but refers to the town itself. Constat 
ble V. Noble. 403 

4. A policy " at and from" Lyme to 
London does not protect a cargo la- 
den at Brid^rt within the port of 
Lyme, and eight miles nearer to Xron- 
don. ib. 

5. If a policy describe a voyage " at 
and from" a place which is the head 
of a port, it will aot cover a voyage 



at and from a distinct plaee which is 
a member of the same port. Payne 
V. Hutchinson. Page 405 

6. If a policy be effected on goods, on 
a voyage defined from A. to B,, the 
risk to commence ^^ at and from the 
loading thereof, on board," not say 
log where, it must be Intended a 
loading at the place from which the 
voyage commenced. l^taandOihSrs 
V. Woodman. 4i6 

7. And if the proof be, that the gMlds 
were loaded in an earlier part of the 
ship's course, and before her arrival 
at the place where the Yoyage in- 
sured commences, the plaintiff tenflnot 
recover. *b. 

8. Though the same underwriter had 
insured the same goods for the ante- 
rior voyage, and knew tiia second - 
policy was effected thereon. ib. 

9. Liberty to chase, capture, and man. 

498 

10. Liberty given in a policy on a fish- 
ing-voyage, to chase, captnre, add 
man prizes, does not anthorlM the 
ship to lie by nine days off a port, 
waiting for an enemy's ship to come 
out, When she should have completed 
her cargo. ib. 

11. Although she lay in wait dnHng 
that time within the limits of her fish- 
ing ffround. Hibbert amd Others v. 
Halliday. ib. 

JOINT ACTIONS. 

See Partners, 1. 

JOINT TENANTS. 
See Ejectment, 1. 



LANDLORD AND TENANT. 

See Notice to quit, 1. Use and Oc- 
cupation, 1, 2. Distress, 1. 

LEASE, 

See Copyhold, % Notice to quiT, 1. 

Use 
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Use and Occupation, 1,^2, Dis« 
«a£8i, U Plbaoer, IIL I. 6. 

UOENCE TO TRADE. 

&^;Eym£]iCf, II. 9. 

• v-i; ' . :- ■ 

Iv Voder a licence to A,* to impprt 
> go94if the pcpperty of ^.^ as Bpe^i- 
. Aed in Ms bill of jjkdiog, if the goods 
; 1|B coDsignred to others, with pafftiQu- 
lurlMUi of lading, a genoral bijft o.f 
Ifidipg ai^oed to A.^ irithoat proof 
of A9I90 ppeci^ interest in A* ia the 
goodi) will not entiUe the copsigo- 
Bieoi to the b^oefit of the iic^ace. 
JFVtf e T. Waters Pago 249 

% Othonriflie) if A* |»ad had a special 
Pivopmrly i9 the goods. Hb. 

3* Thpiso ports of Si. DdmwgQ which 
are nnd^r the dominion of Chrisiophe 
#ild ik^ P^groes engaged in hostility 
. . with France^ are neutral ports ; and 
. 1^0 Uoance is necessary to legalize a 
trado vith them 344 

4* If ^ .Tesfel be chartered to aqy ports 
of an iatandy part of which is hostile, 
and (MUPt neutral, and the freighter 
qof eoaiitf . to prpcore a tiq^ce; if 
4he ship trades to a neutral port of 
the island) it is no breach of the co- 
lonant, that the freighter has pro- 
'cvrod a ilo^ncfi which would not au- 
thorize the like trade to an hostile 
port. ib, 

5. The master of a ship detained as 
prize, and libelled in the Prize Court 
at Jamaica^ gaye bills of lading of 
the cargo to one who became bail 
for the ship and cargo there: held 
that the master had no authorihf to 
contract that the cargo should be 
sold in London^ and the proceeds re- 
mitted back to Jamaica^ the owners 
being ready to give a sufficient secu- 
rity to indemnify the bail iu London, 
Johnson v. Greaves. 0» 

6. If a licence is obtained, giving a 
neutral wider scope than the ezcep* 
tiooi and conditions in the orders of 
coQOcil give, and not referring there-, 
to, he may avail himself of the pri- 
yiteges conferred by the licence, and 
is not confined by the restrktioBa 



contained in those orders. Spiita and 
Others ▼. JVoodmm V9§e 410 

7. Therefore where the ^th article of 
the order of council of 11th Novetn* 
her 1807, legalizes the exportation 
of colonial produce by neutrals clear- 
ing oiit from this kingdom under 
such regulations as his majesty shall 
think fit to prescribe, which shaH be 
proceeding direct to the port speci- 
fied in their clearance, and the licence 
authorized the vessel to proceed to 
Sweden^ or any port In the BaUiCy 
though the clearance obtained named 
only Gottenburghj the Court held, that 
the licence authorized the Tessel to 
proceed to PUlaUy a port in the Bal^ 
tic, ib, 

LIMITATION OF ACTIONS. 
See Common, 1. 

1. No debt accrues on a note fieyable 
after sight, until it Is prea^tted for 
payment. Holmes y, Kerrison. 323 

% Therefore the statute of limitations 
is no. bar to such a note, ' unless it 
hai been presented for payment six 
years before the action commei^ecid. 

ib, 

3. If an estate descend to parceners 
one of whom is under a disability, 
which continues more than 90 years, 
and the other does not enter within 
W years, the disability of tlia one 
does not preserre the title of the 
other after the 20 years elapsed. Roe, 
on the demise o/Langdon and Amtfther^ 
T. Rowliton, 441 

LIQUIDATED DAMAGES. 
See Ship, 1. 

LIVERPOOL. 

1. Under the Liverpool dock acts, 8 
Anti. c, 12. and 2 G, 3. c. 86. a vessel 
which clears out frpm Liverpool^ 
her bome, with a cargo, and re- 
turna with a cargo, Incura only one 
duty, althongh she may have trad- 
ed to iutermediate pprtiSi ainl sold 

more 
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m«rc than one cargo, during her ab« 
sence. Page 07 

% The rate of daty shall be the rate 
imposed on ships trading from Ldver" 
pool to the most distant of the several 
ports to which she trades daring the 
interyah Gladstone ▼• Gildart. ib. 



M. 

MARKET. 

1. The seller of com by sample in a 
market is benefited hy the market, 
as well as the seller of corn which is 
pitched there in bulk and sold. The 
Bailiffs, 4-c. of Tewksbury ▼. Bricks 
neU. 120 

^ And if he refases to pay the same 
toll which is paid by the seller of 
corn in bnlk, an action on the case 
lies against him for the injury done 
to the market, in selling by sample. 

ib. 

MfUTIA. 

Under the militia acts, 4^ G. 3. c. 00. 
and 47 G, c. 71. if a person bal- 
lotted, is found at the time of en- 
rolment to be unqualified for the 
serrice, and another is baUotted in 
his place, out of the same list, this 
is a continuance of the same ballot, 
and is a legal ballot* Aiiley y. Ray 
and Others. 214 

MISNOMER. 

See Practice, II. 4, 5. 



^ N. 

NAVY. 



Whether one acting as a warrant officer 
in the navy, but having no warrant, is 
within the protection of thestat.2GCr. 
3. c. G 3. #. 1 . RovorUree T. Jai^ob* 141 



.1 



NEUTRAL PROPERTY. 

< 

See EviDEKCE, IL 4. 

NOTARY PUBLIC 

See Recoyery, 3. 

NOTICE. 
See Bill of Exph^ng^ ^, ^ 

NOTICE TO QUIT. 

If half a-year^s notice requii^es a teni^it 
to quit at the same time of the year 
at which he has usually {Mid r^t, 
and he does not^ on repeiYiiM; it| ,Q^- 
ject to the \\vo^ jthis i^ suffict^t efi- 
dence that the year of )^ ^fW^y 
deterqfiines at the time nien|y>fVPd ^oi 
the notice. Doe on ike dqtuiCM^pf 
Leicester and Others, y. Biggi, 

Page 109 

NUDUM PACTUM^ 

See Assumpsit, 1. . 



o. 

I 

ORDERS IN COUNCIL. 

See LiCEKCE to Ta^DK, 3^ 4» 9». 7» 

Order in founcil of 1 1th November 1807. 

Spitta Tf. fVf^dman. 418 
of %bA November 

1807. 410 



P. 

PARTICULARS. 
See Bill of PAaTicuLXiu. 

PARTNERS. 

Set PLE40KB, II. 1, 3, 3, 4» 6. 



If 
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If several persons, horse, with horses, 
their several property, the several 
stages of a coach, in the general 
profits of which they are partners, 
they are not all jointly liable for 
goods furrished to one partner for 
the ase of the horses drawing the 
'coach along his part of the road. 
Barton y. Hanson and Others, 

Page 49 

PARTY.WALL. 

1. Before ao action can be brooght on 
the bailding act, to recover a propor- 
tidn of the expences of building a 
party-wall^ the accounts prescribed 
b^ the 41st section must be delivered, 
whether the house be occupied by 
~ the owner, or by a tenant* 6^ 

2» And a fonnal demand of the money 
miiist be made 21 days before action 
brought. Philp v, Donatu ib. 

PAYMENT. 
See Dsxi>| !• 

PAYMENT OF MONEY INTO 
COURT. 

See Costs, L 3. Pleading, III. 1. 

1. If, after action commenced, and be- 
fore declaration, the defendant offers 
to pay the debt apd costs, and the 
plaintiff refuses to receive it, the 
Court will permit the defendant to 
pay Into Court the debt and the costs 
up to the time of his offer only. 
Zeenhs t. Coweli. - 203 

% And the plaintiff will be compelled 
to pay the costs of the application, 
and all costs in the action subsequent 
to Che offer. tb. 

3. If, after action commenced, and be- 
fore money can regularly be paid into 
Court, a tender is made of a sum for 
damages, with costs up to that time, 
and refused, the Court will on mo- 
tion permit that sum to be paid into 
Court, and struck out of the declara- 
tion, and will order all subsequent 
costi to be paid by the plaintiff. 283 






4. Although the plaintiff goes for ^ther 
causes of action than those on which 
the sum is tendered. Roberts v* 
Lambert. Page 283 

PENAL ACTION. 

In compounding an action on a penal 
statute which gives no costs, the plain- 
tiff having agreed to stay proceed- 
ings on payment of a sum in equal 
moieties to the crown and himself, 
and the entire costs to himself, the 
crown obtained half the costs also. 
Lee V. Cass. 213 

PLEADING. 

I. Ofiheform of action^ andjoindsr 

. ofoeHons. 

II. Of the parties thereto, 

III. When particular maUert may be 

pteaded. 

IV. Of certainty mpUading. 

V. Of the manner ofpleatUng in ^- 

nerai. 
VI. Of title. 
Vn. Of surplusage, 
VIII. What cured by verdtd. 

II. 5ee Variaitce, 4, 5, & Paatiters, 
1. Agreemint, 4. 

1. It is no ground of nonsuit in ah ac- 
tion on a contract, that a dormant 
partner, who is not privy ta tlie con- 
tract, and is not party to the suit, 
partakes the benefit of the contract, 
nor ought he therefore to be joined 
as plaintiff. Lloyd v. Archbowle, 

324 

2. For such a dormant partner could 
not maintain the action. f&. 

3. If the ostensible proprietor of mate- 
rials enter into a contract for work 
to be done thereon, it is not neces- 
sary that, in an actioty^roughton the 
contract, another, who has secretly 
purchased a share of him, but is no 
party to the contract, should be 
joined as a co-plaintiff. Mawman 
T. Gillett. 325 

4. Nor could such dormant partner sus- 
tain ati action* ib. 

5. Therefore 
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b. Tkerefore the dormant partner Is a 
competent witness to prore the con- 
tract. Page 325 

III. 

1 . If the plaintiff in corenant assigns as 
a breach, that the defendant did not 
repair, a plea that the defendant did 
not break his covenant, is bad on a 
special demurrer. Tatflor t. Need- 
ham. 278 

% Although the declaration concludes 
by averring, that so the defendant 
hath broken his covenant. ib. 

3. But it would be good after verdict. 

ib. 

4. An assignee of a lease by indenture 
is estopped by the deed which estops 
his assignor. ib. 

5. Therefore he cannot plead non dimi' 
sit. ib. 

6. But if an estate be created by deed- 
poll, ne lessa^ ne grania^ ne diargea^ 
ne et^offuy ne dana^ Sfc. are good 
pleas for a stranger to the deed. ib. 

7. In an action of covenant on an in- 
surance against fire, a tender may be 
pleaded and money paid into court 
under 19 6r. 2. c. 37. #. 7« Solomon 
T. Bewicke. 317 

IV. See Bill or Exchange, 2. 

V. 

1. The release of an adverse claim to a 
litigated estate, is a good and valu- 
able consideration in a deed, to avoid 
a former voluntary grant, by virtue 
of Stat. 27 Eliz. c. 4. 69 

2. Although the relessee was not party 
to the original suit, but came in by 
consent, and entered into an order of 
reference. 69 

3. And although he would not have 
been bound by the judgment in the 
original suit. ib. 

4. And in pleading such a release, it is 
not necessary to shew what was the 
value or nature of the claim released. 
Hill, Clerk J v. The Bishop of Exeter 
and Others. ib* 



VII. See Variance, S; 
PRACTICE. 

I. Relative to process^ 

II. Arrest, detainer j baU^ andap* 
pearance. 

III. PleadingSyondbiliofpartkU' 

lars. 

IV. Trials enquiry, and evidence. 
V. Judgment and reference to the 

prothonotary. 
VI. Execution. 
VII. Staying and setting aside pro^ 

ceedings. 
VIII. Costs. 
IX. JVaver of Irregularity* 
X. Writ of Error. 
XL Of motions. 

I. 

1. The instructions called a plrmc^ 
given by the attorney to the filazer, 
are not process in the cause ; and it 
is not necessary that they sliould con- 
tain a clause of ac etiam. * Boyd stnd 
Another v. Durand. 161 

2. If a plaintiff proceeds by a second 

original capias, instead of testatum ca- 

piasj a second affidavit tohold to bail 

' is not necessary. ib. 

3. Whether in such case it Is necessary 
to file an office-copy of the affidavit 
with the filazer of the second county. 
Qucere. ib. 

4. At least, the omission does not so 
far vitiate subsequent proceedings, 
that the Court, on motion, will dis* 
charge a defendant from arrest, ib. 

II. See Bail, IV. 1, 2, 3. 

1. Where the substantive cause of ac- 
tion does not require special bail with- 
out an order, if the plaintiff holds the 
defendant to bail on the money counts, 
and recovers nothing thereon^ the 
Court, on motion, will discliarge the 
bail from the recognizancet CasweU 
V. Coare. 107 

2. If the sheriff make a warrant to four, 
jointly and not severally^ and one 

make 
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make the arrest, the Court will not 
interfere to discharge the defendant 
on motion. Boyd and Another y. 
Durand, Page 161 

S» A warrant to four, jointlif and not 
severalli/f clearly will not authorize 
aiti ariiMt bv one. ib. 

4. Ifadefendantbearrestedby a wrong 
ChrUHaH name, the Court will dis- 
charge him on motion. And the she- 
riff 18 Kable to an action. Wilks v. 
Lorek. 399 

5. But where there is only an inaccu- 
racy in the spelling, so that the name 
Is Stil4 idem somms^ the Court will 
not interfere. Jhitbol ▼» Beniditto, 

401 

III. See SuGftESTioir^ 1. Bill of 
Particulars, 1. 

IV. 

1. The Cotrt, in compelling a plaintiff 

. to eikibit evidence to which the de- 
fendant it entitled to have access, 
will not compel him to lay himself 
open to a prosecution under the 
stamp acts. WhUaker ▼• Izod. 114 

2« Trials ate not to be put off by con- 
sent at niripriui. S,1\ 

3. Eyidenoe given at the trial by the 
defendant, of his having paid money 
into Court under a rule, does not en- 
title the plaintiff to a reply. 267 

V. See Cognovit. 

Notice of motion served after nine 
o'clock at night is no notice. Ches" 
ieU ▼• Parkin* 48 

YI. See ExECUTioir, 1. 

VII. See Warrant op Attorney, 1. 
Costs, III. 1. I. 3. 

1. If, after action commenced, and be- 
fore money can regularly be paid 
Into Court, a tender is made of a sum 
for damages, with costs up to that 
time, and refused, the Court will, on 
motion, permit that sum to be paid 
into Court, and struck out of the de- 



elaratton, and will order aQ rtAse* 
quent costs to be paid by the plain- 
tiff. Page 383 
% Although the plaintiff goes for other 
causes of action than those on which 
the sum is tendered. Roberts v. 
Lambert. ib. 

3. If default be made in payment of the 
interest on a bond, the principal 
wheroof is not yet due, the Court 
will not stay proceedings on pfeiyment 
of the interest and costs. T^ghe v. 
Crofter. 387 

4. But semble, that they would resfrain 
the execution to the interest abd costs. 

ib. 

VIII. See Costs, I. Penal Action. 

IX. 

A defendant who complains of inegu- 
larity in process must, if he has an 
opportunity, apply to hare It set 
aside before the plaintiff has taken 
any further step in the cause. Downet 
T. fVithermgion* 243 

XL 

An enlarged rule may be made absolute 
on the last day to which it stands en- 
larged. Shaw V. Masters* 174 

PRINTERS. 
See Trade, 1« 

PRIVILEGE. 

A menial servant of his majesty is not 
liable to arrest, although he publicly 
carries on trade, and the debt was 
contracted in the course of his trade. 
King V. Foster and Another. 167 

PRIZE. 

1. If the fleet of an ally and a British 
fleet serve together under a British 
commander in chief, who detadies 
the squadron of the ally, the admi- 
ral of the auxiliary power Is not 
entitled, as a flag-officer, to share 

prizes 
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prizes roadifby British ships detached 
in another direction, to which he 
lent no actual co-operation in effect- 
ing the capture. Page 7 

2. Becaase he is net in the pay of Bri" 
tain ; and the prize-acts and procla- 
mations give the prizes only to those 
who are in the king's pay. ib, 

3. And because he is not, within the 
meaning of the proclamation, a flag- 
officer assisting in the capture. ib. 

4. If an ally actually co-operates in ef- 
fecting a capture, he cannot recover 
any proportion of the prizes in the 
commoB law courts of this country ; 
he must sue in the prize courts, ib, 

6* If the prize court condemns a cap- 
tured vessel as prize to bis majesty, 
the sentence, while unappealed from, 
is conclusive on the common law 
courts, and on all the world, that no 
ally or other person is entitled to a 
share in it. ib. 

6. The common law courts cannot en- 
tertain jurisdiction of the question, 
whether prize or no prize, or • hj 
whom taken. ib, 

7. The difference between prize to the 
king jure corona:^ and droits of ad- 
miralty. 26* 30 

8. A ship taken by a non •commissioned 
▼essel, is a droit of admiralty. 26 

9. If taken by a commissioned and a 
non-commissioned vessel jointly, it 
shall be divided between the captors 
and the admiral. ib. 

10. The form of the sentence of con- 
demnation of prize under various cir- 
cumstances. Duckworth^ Bart v. 
Tucker. 2<5. 31 

PROCESS. 
5ec Practice, IX. 

PROPERTY IN CHATTELS. 

See Bakkrupt III. 1, 2. Purchaser. 

1. Possession of a ship under a transfer 
void for non-compliance with register 
acts, is a sufficient title in trover 
against a straoger, for parts of the 



ship Mog wrecked. Stdton t« Ik$ck. 

Page 302 

2. Possession under a general bailnlent, 
h a snihcient title for a plaintiff in 
trover. f^. 

3. The plaintiff bought and paid fot 
• a ship stranded on the EngHih cdast, 

but the transfer was not regular ; he 
tried to save her, but sh^ went to 
pieces ; the defendant possessed him- 
self of parts of the wreck, which 
drifted on his farm : held that the 
plaintiff's possession enabled him to 
recover for them in trover. ibm 

PROPERTY SPECIAL. 

See Licence, 1. Purcuaser. 

PURCHASER. 

See Agreement, 5. 

1. A plaintiff who is entitled to the 
temporary possession of a chattelyand 
delivers it back to the owo^ for an 
especial purpose, may, after that pur- 
pose is satisfied, and daring his tem- 
porary right, maintain trevet' for it 
against the owner. ^8 

2. Upon a contract for the sale of an 
estate, the title and abstract to be 
made at the vendor^s ezpenoe^ the 
purchaser is entitled to the cmtody 
of the abstract, until either the par- 
chase is finally rescinded by cooaent, 
or declared impracticable by a court 
of equity. ib. 

3. And when the contract is deter- 
mined, the abstract becomes tiie pro- 
perty of the Tendor. &, 

4. If the sale proceeds, the abstroeC is 
the property of the vendee. iif» 

5. But an opinion written theroon, as 
it was neces^rily written on the sell- 
er's paper by his consent, eontloaes 
the property of the parchaser. Per 
MmsJUldC J. ib. 

6. A prorlso that ia case a Teador of 
an estate cannot deduce a good tftle, 
or the purchaser shall not pay the 
money on the appointed osy, the 
agreement shall be utterly Toid, gives 
an option to the vendor to rescind 

the 
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the sale, in case the vendee does not 
pay the money; and to the par- 
chaser to rescind, in case the vendor 
does not make a title : but not vice 
versA. Page 268 

7* Whether a purchaser has a right to 
the abstract for the purpose of mak- 
ing a title to the purchasers of par- 
cels. Qutsre* Roberts t. Wyalt. ib. 



R. 

RANSOMING PRIZES. 
See Insubamce, III. 1. 

RECORD. 
See Etidemce, II. 3. 

RECOVERY. 

1. It is no objection to a recovery with 
a doable voucher, that the tenant 
jointly vouches the tenant for life, 
and remaioder-man in tail, who* 
vouch over the common vouchee. 
Doe, on the demise of Grettslifj v. NeU 
ion dnd Another, 59 

% The Court would not permit a re- 
covery to be amended by inserting a 
parish not named in the deed to make 
a tenant to the prcecipe^ although it 
appeared that the parish was named 
in the instructions gi? en for preparing 
that deed, and that the lands were 
parcel of the estate of an ancestor, 
all whose estate was intended to pass. 
CluUerbuckj demandant ; Debarj/y 
tenant ; Langton^ vouchee. 96 

3. In a recovery, if the acknowledg- 
ment of the vouchees Is taken abroad, 

• a notarial certificate made to authen- 
ticate the affidavit of the commission- 
ers, jnnst distinctly state that the afii- 
davit was ^^ sworn." Laidiaw^ de- 
mandant; Cox tenant; Brown and 
another, vouchees. 205 

4»NRecoTery amended by transposing 
the names of the demandant and te- 
nant* Roberts^ demandant ; Robin'" 
son^ tenant. 222 



REPLEVIN. 
See Distress, 1. Variance, 2. 

REPLEVIN BOND. 

See Variance, 4, 5, 6. 

REPLY. 
See Rule of Practice at Nisi Prius. 

RULE OF PRACTICE AT NKI 
PRIUS. 

Evidence given upon trial by the defend- 
ant of his having paid money Into 
Court under a rule, does not entitle 
the plaintiff to a reply. Page 267 



s. 

SALE OF LANDS. 
S'ee Agreement, 5. 

SALVAGE. 

The lord of a manor is not entitled to 
salvage for taking, against the con- 
sent of the owner, and preserving, 
parts of a ship thrown on his manor, 
when the servants of the owner are 
there, to take care of it for him. Sut* 
ton V. Buck. 302 

SENTENCE OF CONDEMNA- 
TION. 

See Evidence, II. 4. 

SET-OFF. 
See Variance, 1. 

SHIP. 

See Property in Chattels, I, 2, 3. 
Salvage, 1. Freight, 1, 2. 

I. A ship was let to freight for the voy- 
age, to take out a small cargo of lead 
to P. and to bring home a return 

cargo, 
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cargo, for which freight was to be 
paid at 11 guineas a toD for the whole 
ship's admeasuremeDt. If from poli- 
tical circamstances she should be un- 
able to discharge her cargo, and con- 
seqnentlj io obtain a return cargo, 
the freighters agreed to pay a gross 
sum, less than the amount of the 
freight per foiiY'the ship being pre- 
Tented from discharging, and the 
freighter supplying no homeward 
cargo, the master took in goods on 
freight, and brought them home to- 
gether with the lead. The Court 
held that he was entitled to receive 
the gross sum stipulated, and also to 
retain the freight which the ship had 
earned. Bell t. Puller and Another, 

Page 285 
2. The master of a ship detained as 
prize, and libelled in the prize court ^ 
at Jamaica^ gave bills of lading of the 
cargo, to one who became bail for the 
ship and cargo there : held that the 
master had no authority to contract 
that the cargo should be sold in Lon- 
don, and the proceeds remitted back 
to Jamaicay the owners being ready 
to give a suillcient security to indem- 
nify the bail in London. Johnson 
▼. Greaves. 344 

SfflPS REGISTER. 
See Evidence, II. 1. 

SIMONY. 
See Advowson, 1. 

STAMPS. 

1. If an interest in land be of the value 
of 20/. an agreement for it requires 
an agreement stamp. Emmerson v. 
Heelis. 38 

2. If, on a sale by auction, the same 
person is declared the highest bidder 
for several lots, a distinct contract 
arises for each lot ; and although all 
the lots together amount to a greater 
Tftlne than 20/., no stamp is required 
If the lots were sepumtely of less 
▼alae than %dL ib. 
Vol. U. 



3.1f a contract relates to the sale of 
goods, though it may also include 
other matters, sembie that no stamp is 
necessary. Emmerson v. Heelis. 

Page 46 

STATUTE, ACTION ON. 
See Party- Wall, 1. 

STATUTE OF LIMITATIONS. 

See CoifMOK, 1. 

STATUTES. 

Ph. & Mary. 

1 & 2. c. 12. (Driving distress out of 
the hundred.) 2d2 

Eliz. 

13. c 8. *. 4. (Usury.) 186 

27. c. 4. (Fraudulent conveyances.) 

69 

Jac. 1. 

3. c. 15. s, 2. (London Court of Re- 

quests.) 169 

21. c. 16. (limitation of actions.) 443 

21. c. 19. s. 11. (Bankrupt having 

disposition of goods.) 179 

Car. 2. 

13. c. 2. s. 2. (Process.) 
29. c. 3. (Frauds.) 

Wm. 3. 

8 & 9. (Suggestion of breaches.) 

195 

Anne. 

4. c. 16. s. 27. (Account) 443 
6. c. 13. (Prize.) is 
9. c. 16. (Usury.) 186 

10. c 17. ss. 9 & 13. (Prize.) 18 

Geo. 1. 

12. c. 29. s. 2. (Aflidavit to hold to 
bail.) 161 

Geo. 2. 

2.C.23. #. 23. (Attorney's bill.) 

321 

5. c 30. s. 25. (Bankrupt, costs.) i^. 
2 F 



162 
38 
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19. c» 37. (Insurance. Interest.) 

Page 241. 317 
19. c. 37. s. 7. (Policy. Payment of 

money into court.) 317 

23. c. 19. {Middlesex Court of Re- 

quests.) 170 

Geo. 3. 

1 4. c. 78. 5. 41. (Building act.) 62 
17. c. 26. s. 1. (Annuity.) 231 

26. c. 60. «. 16. (Ship's register.) 

Frtiserv, llojikins. 5 

26. c. 63. s, 1. (Sailor's wages.) 141 
33. c. 66. (Prize.) 11 

5.28^29,30. (Appeal.) 16 
37. c. 109. (Prize.) 11 

39 & 40. s. 104. (London Court of 

Requests.) 196 

42. c. 90. (Militia.) 214 

43. c. 46. s. 5. (Costs of execution.) 

174 

44. c. 98. Schedule A. (Agreement 

Stamp.) 40 

44. c. 99. (Loyalty loan.) 255 

46. c. 8. (Loyalty loan.) 256 

47. c71. (Militia.) 214 
49. c 121. 8, 14. (Bankrupt. Cre- 
ditor's election.) 181. 246 

STOCK, ACTIONS FOR NOT 
REPLACING. 

See Damages, Measuue of, 1, 2, 3, 4. 

SUGGESTION. 

See Courts, 2. 

Where judgment is entered on a war- 
rant of attorney, though a bond also 
is given, it is not necessary, under 
8 & 9 WK 3. to suggest breaches. 
A aster bur j/ v. Morgan, 195 



T. 



TENANTS IN COMMON. 



See INJECT )ii:m, 1. 



TENDER. 
See Pleading, IIL 1. 

TEWKESBURY. 

The burgage tenants in Tetokesbury are 
not exempt from the payment of the 
toll in the market there. The Bail' 
ijfsy ^c. of Tewkesbury t. BricknelL 

Page 120 

TRADE. 

See Licence to trade, 3, 4. 

There is no general custom of trade by 
which printers are bound to insure for 
the booksellers the paper of the works 
which they print. Mawman y. GiU 
leil. 325 

TROVER. 

See Purchaser. Property in Chat- 
tels, 1, 2, 3. Bankrlpt in. 1, 2. 

TYTIIES. 

1. The common law mode of tithing 
hay is in the cocks, into which the 
grass is first collected after cutting 
and tedding. 55 

2. Although the parson cannot conve- 
nientiy make his tithe into bay, while 
the parishioner is making his nine 
parts, without either mixing the whole 
again, or committing a trespass by 
treading on the parishioner's hay. ib. 

3. The common law mode of tithing 
wheat is in the sheaf. ib, 

4. And not in the shock. ib, 

5. The parishioner must in all case^ 
leave his nine parts in the field a rea- 
sonable time for the parson to com- 
pare the lithe with them. ib. 

6. Semble^ that if the parishioner reaps 
one land, and, in coming back along 
the same land to reap the next, throws 
out the tithe of the first, and shocks 
his nine sheaves, he does not gife a 
suiVicieut time for the parson to com- 
pare. ib» 

7. if the parishioner puts up his gheares 
iitto shocks before the parson has had 
time to compare the tithe-siheaf with 
the other nine, semble that the panou 

has 
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has a right to take down the shock 
to examine the nine sheares. Per 
ChaMbre J. IlaiUweU v. Tr(gjpe$. 

Page 55 



u. 

USAGE. 

St'c Trade, 1. Bill of Exchange, 7. 
Bank Kits. 

USE AND OCCUPATION. 

1. If a purchaser take (lossessioii of pre- 
mises under a contract of sale, which 
on account of a defect in the vendor's 
title, fails to be completed, the vend- 
or cannot afterwards recover rent for 
the period of the purchaser's posses- 
sion, upon an Implied contract for use 
and occupation. 145 

2. At least he cannot, if the purchaser 
liad paid the whole purchaso-money 
whtMi he entered, and the vendor had 
kopt it diirint; the purchaser's posses- 
sion. Kiriland v. VoanscU. ib, 

USURY. 

See As:sLMl*alT, 1. 



V. 



VARIANCE. 

i. An ullpgation of an agreement to set 
olFa iipecific joint debt against specific 
separate debts previously accrued, is 
in hubhtance proved by evidence ojfan 
agreement, prior to the debts accru- 
ing;, to set otr all joint debts that 
should thereafter aribe, against all 
bC'parate drbts that should theicafter 
arise. Kinncrley and Others^ As- 
s^ncen of Bii/mer^ v. llossack. 170 

2. A joint demise by hui»baiid seised in 
right of his wife, and his wife, is dis- 
proved by evitlence of a receipt for 
rent given by the husbaud only. Por- 
r^ v. Umdie. 180 



3. An averment of intereit tt the time 
of effecting the policy iv immaterial, 
and need not be proTed ; it is soffi- 
cient if the plaintiff be interested at 
the commencement of the risk. ^Rhind 
V. fVilkinson. Page 237 

4. If the plaintiff shew, on his declara- 
tion in debt on bond against two, that 
the bond is executed by three, it is 
good matter of plea ia abatemeDt. 
Souths Assignee of the theriffo/Sur' 
rcjf^ V. Tanner and Janet* 254 

5. Or in arrest of judgment. ib» 

6. But is no ground of nonsuit on the 
plea of nan est faciumm ib» 

7. If a policy be effected on goods on a 
voyage defined from Am to A., the 
risk to commence at and from the 
loading thereof on board, not saying 
where, it must be intended a loading 
at the place from which the voyage 
commenced. Si^lta and Othert t* 
Woodman, 41G 

8. And if the proof be, that the 
^oods were loaded in an earlier part 
of the ship's course, and before her 
arrival at the plnce where the voyage 
insured commences, the plaintiff can- 
not recover. ib» 

VENDOR AND VENDI^E. 

Sec Use and Occupation, 1, 2. Puu- 
ciiAsLU, passim. 

VENUE. 

1. If the cause of action can be proved 
partly to ari^e in a foreign coautry, 
the plaintiff may safely give the re- 
quisite undertaking to retain the ve- 
nue. M^Clure w. M^Keand. 197 

2. In an action on the statute 1 & 2 
PA. 4* M, c. 12. for driving a distress 
out of the hundred into another coun- 
ty, the venue may be of either county. 
Pope V. Davis, 262 



w. 

WARRANT OF ATTOttxVEY. 
See CouMoviT) I) 2. 



If 
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If a prisoner on mesne process gives a 
warrant of attorney, the rule that his 
attorney must be present is not dis« 
pensed with, though two other sure- 
ties not la custody joined in the war- 
rant. FaienimeY.GulkmdandOfhers. 

Vage 49 

WARRANT-OFFICER. 
See NatT| 1. 

WARRANTY. 

See Bill of Exchange, 1. 

In an action on a warranty of a horse, 
the plaintiff mast positively prove that 
th# horie was unsound. Eaves t. 
Dixon. 343 

WASTE. 

See CoPTHOLD, 1. 

1. If it is alleged that a close called A. 
has been separated and inclosed from 
a waste for 20 years, to support the 



allegation, it is necessary- to prove 
that every part of the close has been 
so long inclosed. Page 156 

3. Upon a plea of liberum Unemenium 
the defendant has the choice to what 
parcels he will apply his plea, and if 
the plaintiff insists on a trespass in 
other parcels, he must newly assign. 

ib. 

3. An encroachment does not cease 
within 60 years to be part of the 
waste. Ilawke v. Bacon. ib. 

WITNESS. 
Se^ Evidence, IL 

WRECK. 

The lord of a manor is not entitled to 
salvage for taking, against the consent 
of the owner, and preserving, parts 
of a ship thrown on his manor, when 
the servants of the owner are there to 
take care of it for him. Suiton v. 
Buck. 2m 
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